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Digests of Recen 





RES IPSA — While exclusive 
control of the instrumentality 
eausing injury is of the essence 
ef the res ipsa loquitur doc- 
trine, the rule nevertheless ap- 
plies to a bottler who has lost 
control by delivery to a dealer 
if there it no rational ground 
for imputing negligence to the 
successor in control. 

—The fact that the accident oc- 
curs sometime after defendant 
relinquishes control of the in- 
strumentality causing the ac- 
cident does not preclude appli- 
cation of the res ipsa doctrine 
if there is evidence that the 
instrumentality had not been 
improperly handled by plain- 
tiff or some third person or its 
condition otherwise changed 
after control was relinquished 
by defendant, the burden of 
proof in this regard being on 
plaintiff. 

Digested from an opinion by 
Heher, J. rendered March 3, 1958 
Supreme Court Bornstein v. 
Metropolitan. For appellant — 
James J. Langan (Emory, Lan- 
zan, Lamb & Blake). For re- 
spondents—William A. Daven- 


sort 
JUL w. 


Plaintiff infant lost an eye as 
the result of the explosion of a 
»ottle of Pepsi Cola which caus- 
a glass splinter to penetrate 
che eye. He had judgment for 
jamages in a negligence action 
against the defendant bottler. 
The judgment was affirmed in 
the Appellate Division and cer- 
‘ification was granted. Error is 
assigned in the holding that de- 
‘endant “was in control of the 
xttle causing injury at the time 
i its occurrence” and that the 
“doctrine of res ipsa loquitur is 


applicable”. 





The proofs were that the bot- 
te, in a case, along with other 
cases, Was delivered to plaintiff’s 
employer by defendant’s em- 
poyee. Defendant’s employee 
S.acked the cases in a store room 








AN 












02 the employer’s premises 
Where they remained untouched 
tntil the incident here involved. 
Plaintiff had removed one case 
ind placed the bottles from that 
tse in a cooler and was in 
te process of placing the bot- 


és from the second case in the 

®oler when the bottle involved 
eploded. It was at the time 
®2nding atop the cooler prepar- 
“ry to being placed therein. 


Defendant argues that the 
etrine of res ipsa loquitur is 
% applicable unless “the thing 
wing the accident was under 
“€ control of the defendant at 
e e of the accident”, that 
 curden is on plaintiff to es- 
dish this prerequisite, and that 
© Proofs here “belie any con- 
‘ton that defendant still had 
trol of the bottle”. 


tim 
wi) 


eb 


Held: “Exclusive control of the 
“‘umentality by the defend- 
‘48 of the essence of this rule 
evidence. (res ipsa loquitur). 
sation is deducible on the 
bund of probability where the 
“@P Was such in nature and 
~Umstance that it would not 
"© occurred in the ordinary 
use had those in control prac- 


*d due care; and, by the same 
etd of probability, the neg- 
els by fair inference at- 
oe to the defendant sup- 
te bottled beverages where, 
. .: Possession and control of | 
re nodity had been lost by 
E — to a dealer or retailer, 
_ ere is no rational ground 
we the presumed neg- 
gebe Such successor in con- 
ma Wn by a preponderance 
ence excluding interven- 











ng causation, a burden cast 
ipon the plaintiff.” Jefferson Also Approved 
The res ipsa doctrine is not ae 
rdinarily applicable if it is| The Senate on Mondz iy con- 
equally probable that the negli- | firmed the nominations of Har- 
ence was that of someone other | Old Kolovsky as of the 
n defendant but plaintiff need | Superior Court and Julius 
it exclude all other persons | Kwalick as Judge the Union 
) might possibly have been | County District Court 
ponsible where defendant’s Kolovsky was formerly a mem- 
negligence appears to be the/| Der of the Waterfront Commis- 
re probable explanation of the | Sion and has been Acting Attor-| 
jent. The fact that the acci- | ney General sinc failure of 
it occurs sometime after de-| Grover C. Richman, Jr., to se- 
ndant relinquishes control of | cure Senate approval of his re- 
> instrumentality which caus-|@Ppointment. Kolovsky’s  ap- 
the injury does not preclude; pointment is to f one of the 
pplicability of the doctrine pro- | Vacancies on the Superior Court. 
vided there is evidence that the Kwalick, an Elizabeth attorney, 
instrumentality had not been|WaS named to fill the vacancy 
improperly handled by the plain- |0N the Union County District 
tiff or some third person, or its Court bench created DY the | 
‘ondition otherwise changed, | elevation of Judge John E. Bar-| 
after control was relinquished by | ger to the County Court. 
defendant. Judge Kwalick will be sworn 
; , 4 r } "+ 
The evidence here absolves|+ p°~ —— — Polen lates 
he retailer and his servants and Se ee ee 
; at the Union County Court 


sponsibility. The jury could well 


conclude there was fault attrib- | 
utable to the defendant bottler. | 


Affirmed. 


Francis, J. concurring, says he 


takes the majority statement as | 


to exclusive control to refer to 
exclusive control at the time of 
the indicated negligence and not 
to the time of the plaintiff’s in- 


jury though our cases applying | 


the principle of res ipsa generally 
speak in terms of control at the 
moment of accident. 





Los Angeles Judges Add 
Half Hour To Their Day | 


LOS ANGELES (ACCN)—Los 
Angeles County Superior Court 
judges have agreed to add a half 
hour per day to courtroom trial 
ime an effort to reduce the 
ent jam in civil and crim- 
inal cases here. 


in 
ail 








Presiding Judge Louis H. Burke 
unced that effective March 


ome 


anno 
some 


Y 
I 
da 
z 


9 a. m. instead of 9:15, 
afternoon sessions will run 
om either 1:30 to 4 p. m. or 
1 1:45 to 4:15 p. m. 
Judge Burke said 
half hour in each of the 45 de- 
partments of the Los Angeles 
Civic center would be the equiva- 
lent of adding five or six full- 
e judges. 


Cites Success Of N.Y. 
Compulsory Auto 
Insurance Law 


a 
3 
be 
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ALBANY (ACCN) —Only 129 
accidents involving 
automoblies 


registered in New 


York state were reported in the} 


last 11 months of 1957. 


P. Kelly, 


t Opinions 


morning hearings will | 


the extra | 


| The editorial cites 


In releasing the figures, Joseph | ample a recent California “ham- 
state commissioner of | mer slayer” who before his ex- 


Confirmed 


Appointments of Whipple and 








House. All members of the bar 
are invited to attend 


Prosecutors Confirmed 





The Senate also confirmed the 
;nomination of Lawrence A. 
Whipple, of Jersey City, to suc- 


| ceed Frederick T. Law, as Prose- | 
;}cutor of Hudson County, and| 
|Clyde C. Jefferson, of Fleming- 
| ton, to succeed Herbert T. Heisel, 
|Jr., as Prosecutor of Hunterdon 
| County. 


| Journal Contends Mental, 
| Illness Bars Criminal 
Responsibility 


CHICAGO (ACCN)—Mentally 
ill persons should not be held} 
responsible for criminal acts} 
even though they right | 
from wrong and knew the nature | 
of their act, unless they actually 
intended to do wrong, according 
to an editorial current 
(February) issue of the Journal 


KNOW 


in 
in 


the 


of the American Judicature So-| 
ciety. 
“Primitive men were not in- 


terested in motives,” the Journal 
observes. “If a man killed anoth- |; 
er by accident he paid the pen- 
alty just as if he had done it on 
| purpose. It was the church that} 
stepped in ages ago and estab- | 
lished the principle, still basic to 
our criminal law, that without} 
jan intent to commit or} 
|crime, there is no sin or crime. 
“As Blackstone, famed Eng- 
llish legal authority, put it: 
| “Punishmients are inflicted for 
| the abuse of that free will which 
{God has given to man; conse- 
lquently it is just that man| 
|should be excused from those} 
facts done involuntarily or 
through unavoidable or | 


sin, 





force 


uninsured | compulsion. An involuntary act| 


{has no claim to merit; neither| 
| can it induce guilt.’” 
as an ex-/ 


motor vehicles said they dem- | ecution declared that he could | 


onstrated the value 
York’s compulsory 
insurance law, which took effect 
Feb. 1, 1957. 

The accidents reported took 
place after lapse or cancellation 
of insurance policies and either 
before the bureau received no- 
tice that coverage had ended or 
before it could pick up the license 
plates of the cars. 

As a consequence of the acci- 
dents, the bureau revoked the 
registration plates and driver li- 


censes of 163 persons for a year. | inal responsibility cannot be de-| gram without medical examina- | 
| In 


instances where the owner 
was not driving at the time, the 


} 
| 
| 
| 





of New/|not promise not to kill again if 
automobile | freed. 


“I wasn’t strong enough to} 
stop myself before, and I don’t | 
see why I should be now,” he} 
said. The Journal argues that 
this man should have been given | 
psychiatric care instead of being 
put to death. 

The “right from wrong” test, | 
which has prevailed in Ameri- | 
can courts for a century, was| 
discarded in 1954 by the Court} 
of Appeals of the District of} 
Columbia, which held that crim- | 


termined by rule of thumb, but| 
only by consideration of the} 


Against Judges On 
TV Shows 


LOS ANGELES 


tors in commercial 


judges in courtroom scenes 


administration of justice. 


Bar, reported that the 
tory authority to ‘aid in 
matters pertaining to the 
ministration of justice.” 


The board is said to have had 
in mind two cases in Los Angeles 
where one judge has been ap- 
pearing and another has expres- 
sed an interest in appearing on 


such a television program. 
Heafy said that besides 
general principle involved, 


are apparent to the audience. 
Meanwhile, a poll of 28 presi- 


|dents of bar associations with- 
|in Los Angeles county, conducted | 
by the Los Angeles Daily Jour- 
|nal, showed that most bar lead- | 
|ers, aS individuals, considered it | 
proper for a retired judge or 
over 


commissioner to preside 
sponsored TV courtroom shows. 

However, they overwhelmingly 
disapproved of these 


the same time they appear on 


| television. 


Over half of the bar associa- 
tion leaders polled were of the 
opinion that there was nothing 


| improper about an attorney who, 


anonymously, acts as a lawyer 
on a sponsored TV series. Many, 


| however, felt that lawyers’ ap- 


pearances should be limited, 
rather than unrestricted. 


JBC Spearheads 
American Bar New 
Member Drive; Goal 

Is 100,000 


CHICAGO—The Junior Bar 
Conference of the American Bar 
Association is getting set for an 
intensive nation-wide campaign 


| whose aim is to boost ABA mem- 


bership over the 100,000 mark. 

It’s to be a “crash” type pro- 
gram designed to reach lawyers 
of all ages who are not 
members of the American Bar 


Association. The campaign will | 


be concentrated in the two-week 
period April 15 to May 1. It will 
be under the general chairman- 
ship of S. David Peshkin, Des 
Moines, Ia., attorney and chair- 


|man of the JBC membership 


committee. The JBC is composed 


'of American Bar members under 


age 36. 
To reach the 100,000 member- 
ship goal it will be necessary to 


enroll about 12,000 new members. | 


The JBC campaign has received 
the full approval and backing of 
the Board of Governors of the 


| Association. 


Coincident with the JBC cam- 


paign, the American Bar Associ- | 
| ation Endowment announced an 


“open period” between April 15 


and May 15 during which mem- | 


bers of the American Bar As- 


sociation under age 36,will be) 


able to enroll in the Endow- 
ment’s group life insurance pro- 


tion or evidence of insurability. 


This applies to the $20-a-Year) 


license of the driver as well as|accused person’s entire mental | group plan for which ABA mem- 
the owner were revoked. 


condition, the editorial said. 


‘bers up to age 56 are eligible. 


(ACCN)—The 
| board of governors of the State 
Bar of California has ruled that 
the appearance of judges as ac- 
television 
programs portraying the role of 
is 
not in the best. interests of the 


Edwin A. Heafey of Oakland 
president of the integrated State 
board 
took the stand under its statu- 
all 
ad- 


the 
TV 
viewers have been misled as to} 
their own legal rights and du- 
ties since scripts call for a real 
judge to render a simulated de- 
cision, and not all the factors 
upon which a decision is based 


former | 
court figures practicing law at) 


now | 


Kolovsky And Kwalick ‘Calif. Bar Governors Rule | Client Fund Proposed To 


Philadelphia Bar 

| PHILADELPHIA (ACCN) — 
Walter E. Alessandroni, chancel- 
lor of the Philadelphia Bar Assn., 
has proposed that Philadelphia 
lawyers establish a voluntary 
fund to reimburse clients in 
what he says are the few cases 
in which attorneys betray their 
trust and misappropriate money 
or other valuables. 

The proposal will be studied 
by a special committee of the 
association. 


First Law-Medicine 
Research Institute 
Established 


A Law-Medicine Research In- 
stitute, the first of its kind in 
the United States, has been es- 
tablished at Boston University, 
;according to an announcement 
by President Harold C. Case. The 
Institute, working cooperatively 
with the University’s schools of 
law and medicine, will establish 
| a program of research and train- 
ing in the interdisciplinary areas 
of law, medicine and the be- 
havioral sciences. It will also act 
as a clearinghouse for informa- 
| tion on activities in the medico- 
| legal area. 

Named as director of the In- 
stitute is Professor William J. 
Curran of Newton, Mass., pres- 
ently a professor of law and 
legal medicine at Boston Uni- 
versity. Aiding Professor Curran 
| with the Institute is a Univer- 
| sity administrative committee, 
consisting of Curran, T. Elwood 
Hettrick, Dean of the Law School 
and Dr. Henry J. Bakst professor 
;of preventive medicine and co- 
ordinator of rehabilitation at 
the Boston University school of 
medicine. 

Beginning with the present 
semester, the Institute will con- 
duct courses in medico-legal 
areas and will regularly sponsor 
a lecture series for the practicing 
members of the profession. This 
spring, the noted New York at- 
torney, Emile Zola Berman, and 
an international expert, to be 
announced later, are scheduled 
to speak. 

In describing the Institute, 
President Case stated: “One of 
the growing demands in pro- 
fessional education today is for 
more interdisciplinary research 
and training. Much of the ad- 
vanced work in the universities 
of this country has become iso- 
lated and partial in its outlook. 
The aim of the Law-Medicine 
Research Institute will be to 
bring together leading authori- 
ties in the fields of law, medi- 
cine, the behavioral sciences, 
and related areas to work on 
problems of mutual concern. 

“Over 70% of all litigation in 
our courts today involves sub- 
stantial or controlling issues de- 
pendent upon medical proof. 
Government programs involving 
innumerable legal considerations 
are becoming more and more 
significant in medical practice, 
public health and medical care 
| programs. Advances in medical 
science, particularly in psychia- 
try and other behavioral sciences, 
are having a great effect on the 
traditional rules of criminal 
responsibility, civil competency, 
and other fields of law. Also 
many medical scientists are con- 
cerned about growing govern- 
mental and other legal restric- 
tions in various areas of medical 
'work such as procurement of 
anatomical specimens, exper!- 
| mental animals, and tissue trans- 
| plantation.” 

President Case stressed the 
emphasis on research as well as 
‘on training in the new institute. 
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DIGESTS OF RECENT OPINIONS 


DAMAGES — ACCOUNTING — 
UNFAIR COMPETITION — On| 
an accounting for wrongful ap- | 
propriation of trade secrets the | 


plaintiff can accept transactions | fendant appealed from the judg-| ¥45 €'roneous. 
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| 


against profits made in 1952, 1953 | 
and 1954. The defendant had fil- | 
ed an account showing annual | 


operations. On April 9, 1957, de- | 


‘are separate and distinct it must 
be resolved against the trustee. 
In the instant matter the trial 
court flatly rejected plaintiff’s ar- 
gument that losses should not be 
offset against ensuing profit. This 
The general rule 


resulting in a gain while reject- | ment alleging several errors in the| ©St@blished by the authorities 


ing those resulting in a loss and | 
the infringer can only set off) 


charges and credits allowed or 
rejected. On April 19 defendant | 





favors the plaintiff and defendant 
has not attacked it nor made any 


his losses in one year against | cross appealed asserting the court | ©fort to bring itself within an 


his profits in others if they arose | erred in offsetting the 1951 loss. | ©*CePtion. 


out of the same transaction or 
were a necessary preliminary to | 
the profitable transactions, the 
burden being on the infringer 
and all doubts being resolved | 
against him. | 
APPEAL — ESTOPPEL — Accept- | 
ance by a party of payment of | 
a judgment to which he is in} 
any event entitled does not} 
estop him from pursuing an ap- | 
peal which could serve only to 
increase not reduce the judg- | 


ment. 
| 


Digested from an opinion by} 
Jacobs, J., rendered March 3, 1958. | 
Supreme Court. Gottscko v. Amer- 
ican. For appellant — Robert R. | 
Daly and Ralph G. Mesce. For re- | 
spondent — Jerome C. Eisenberg | 
(Eisenberg & Spicer, attys. Ralph | 
Neibart on the brief). 


In prior proceedings defendant | 
was enjoined from using plain-| 
tiff’s trade secrets and directed | 
to account for “profits and avails” | 
from the improper use of the sec- | 
rets. An accounting was then| 
had resulting in a judgment on| 
March 8, 1957 for $31,727.31 for | 
plaintiff. In arriving at this sum | 


the trial court offset losses sus- 
tained by defendant in 1951 








now 
33: 
4 /0 


per annum 
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On May 16 defendant paid the| 
amount of the judgment and re- | 
ceived a warrant of satisfaction | 
from the plaintiff. Defendant ar- | 
gues the cross appeal is barred by 
the acceptance of payment and 
issuance of the warrant. 

Held: The three points raised by | 
defendant’s appeal are examined | 
by the court and found without | 
merit. Its appeal is rejected in| 
toto. 

Plaintiff relies primarily on au- | 
thorities dealing with patent and} 
trade mark infringements as sup- | 
porting its contention that the} 
1951 losses should not have been | 
offset. The pertinent principles | 
they express are generally applic- 
able to cases involving the wrong- | 
ful appropriation of trade secrets. 
They hold that the owner of a} 
patent, in holding an infringer to | 
an accounting for profits, could 
accept transactions resulting in 
a gain while rejecting transac- 
tions resulting in a loss. These} 
cases decline to permit the offset 
of losses during one calendar year 
against profits in other calendar 
years. The general principles un- | 
| derlying these holding are that} 
| an infringing defendant may set 
off his losses against his profits 


transaction; that separate sales | 
| to several customers involve sep- | 
|arate wrongs to the plaintiff | 
land each stands on its own; | 
that the profit realized 
| one sale cannot be reduced | 
iby the loss arising out of an- | 
other; but that if the unprofit- | 
| able sale is a necessary prelimin- 
| ary without which the profitable | 
|sale could not be effected, the 
| result of both must be included in | 
the compilation. The burden of| 
establishing that he is entitled to} 


the offset for the losses is on the} 
| wrongdoer and it is equitable that | 
doubts be resolved against him. 

Defendant stands largely in the | 
position of a defaulting trustee | 
which has breached its fiduciary 
duty by selling on its own behalf 
machines embodying plaintiff's | 
secret. A defaulting trustee may 
balance losses against gains only 
when his breaches of trust “are 
not separate and distinct” and} 
where there is doubt whether they | 
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; Statements 


| the State 


There is nothing to 
indicate the 1951 sales were not in 
fact separate and distinct from 
later sales or that they were in 
fact necessary preliminaries to 
later profitable sales. The ruling 
permitting the offset of the 1951 
losses is reversed and the cause 
remanded for appropriate revision 
of the sum accountable by defen- 
dant to plaintiff. 

Defendant, in seeking to bar the 
cross appeal, relies on judicial 
that a litigant who 
accepts the benefits of a judgment 
is estopped from attacking its 
conditions. But here the cross 
appeal was limited to one item 
and could serve only to increase, 
not reduce the amount of the 
judgment. Its acceptance of the 
amount of the judgment and con- 
tinued assertion that an addition- 
al sum was due was in nowise in- 
consistent and furnished no basis 


| for an estoppel. Authorities else- 


where recognize the right of a 
party to accept a sum to which he 
is in any event entitled and still 
pursue his request for a ruling on 
appeal which would increase that 
sum 

Modified and remanded for fur- 
ther proceedings accordingly. 


on | HABEAS SORPUS — CRIMINAL 
| only if they arose out of the same | o C 


LAW — Where facts presented 
raise question as to voluntari- 
ness of plea of guilty, applica- 
tion for habeas corpus should 
not be denied without hearing. 


On | CRIMINAL LAW — When at the 


time of pleading the court is 
expressly informed that accused 
claims to be innocent, a plea of 
guilty should be refused. 
Digested from a per curiam 
opinion rendered March 3, 1958. 
Supreme Court. State v. Reali. For 
appellant—George Warren. For 
Robert J. Novins, Ass’t 
A. Lederer, Pros., 


Pros. (Robert 


| atty.). 


Appellant and another were in- 
dicted for armed robbery and also 
for theft of an automobile. He 
pleaded not guilty and trial was 
set tor Dec. 4, 1951. Both men es- 


|caped from jail on Nov. 24. They 


were apprehended 3 or 4 days lat- 
er. During this period appellant 
roamed the woods subsisting on 
berries, and suffered 11 buckshot 
wounds and a laceration of his 
scalp in his capture. He received 
medical attention for these in- 
juries and for severe constipation 


|on Nov. 27, 28 and 29. On Nov. 30 


he changed his plea to guilty and 
was immediately sentenced to 
consecutive terms of 12 to 15 years 
for robbery and 72 to 10 years 
for larceny of the vehicle. 
Appellant admits his guilt of 


| the charge of theft of the vehicle 
| but 
|armed robbery. He contends nis 
| plea of guilty to the latter charge 


maintains his innocence of 


was involuntary, was made by 


|reason of his then condition, and 
ithat he yielded unwillingly to the 
iview of his counsel that he could 
|not hope for an acquittal because 
lof his escape and that a convic- 
; tion 
'charge as a habitual offender. 


might be followed by a 
On Nov. 28, 1955 appellant ap- 
plied for a writ of habeas corpus 


| which was denied without hear- 


ing. The Appellate Division affiirm- 
ed. On appeal to this court the 
record was enlarged and counsel 


| assigned. 


Held: The claim presented may 


| not be rejected without a hearing. 
| Since, however, the conceded cir- 


cumstances require a finding in 
appellant’s favor, a final disposi- 


| tion may be made here. 


The transcript of the proceed- | 


ings on the change of plea and 
| sentence reveals that counsel for 
appellant informed the court: 


“He has always said he was not 
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guilty of that particular crime. I 

frankly told him that escaping 

from jail was tantamount to sign- 
ing a confession, although in his 
mind he cannot see that”. 

Rule 2:5-2 (a) now R.R. 3:5-2 
(a) provided in part: 

“The court may refuse to ac- 
cept a plea of guilty ... and shall 
not accept such plea without first 
determining that the plea is 
made voluntarily with under- 
standing of the nature of the 
charge.” 

Notwithstanding the quoted 
statement of counsel, the court 
made no inquiry of the prisoner 
with respect to voluntariness of 
his plea and understanding of the 
charge. 

When at the time of pleading 
the court is expressly informed by 
the attorney for the accused that 
he claims to be innocent, a plea of 
guilty should be refused. 

The judgment and sentence for 
armed robbery are vacated and 
the cause remanded with direc- 
tions to restore the plea of not 
guilty and for further proceedings 
accordingly. 

WORDS AND PHRASES — “To 
neglect” and “to omit” are not 
synonymous; there may be an 
omission which is altogether in- 
voluntary or inadvertent, while 
“neglect” connotes omission by 
carelessness or design rather 
than for necessity. 

INSURANCE — WORDS AND 
PHRASES — Failure to correct 
a known shortage of personnel 
so as to enable compliance with 
requirement for preparation and 
filing of annual statement, con- 
stitutes “neglect” to make and 
file the statement. 

Digested from an opinion by 
Lane, J.C.C., rendered March 4, 
1958. Mercer County Court. State 
v. Bakers’ Mutual. For the State 
—Harold Kolovsky, Acting Atty. 
Gen. (Harold J. Ashby, Dep. Atty. 
Gen.). For defendant—Harold R. 
Sandford. 

Plaintiff seeks to recover penalty 
for violation of R.S. 17:23-1 re- 
quiring insurance companies 
transacting business in New Jer- 
sey to file an annual financial 
statement with the Commissioner 
of Banking and Insurance on or 
before March lst. Defendant did 
not file the required statement 
until March 21. 

R.S. 17:23-2 provides that “A 
company neglecting to make and 
file its annual statement in the 
form and within the time provided 
by section 17:23-1 of this Title 
shall forfeit one hundred dollars 
($100.00) for each day’s neglect, 
to be recovered in a civil ac- 
WOR. = 

The State moves for judgment 
for $2100. Defendant denies liabil- 
ity for the penalty contending 
that while it omitted to file the 
report until 20 days after the time 
provided, it did not “neglect” to 
do so, and that its omission was 
occasioned by excusable circum- 
stances including an inadequate 
staff, heavy volume of business, 
and diversion of executive atten- 
tion to other matters during the 
period when the report would have 
normally been prepared. 

Held: “To neglect’ and “to 
omit” are not synonymous terms. 
There may be an omission which 
is altogether involuntary or in- 
advertent. The word “neglect” 
has a connotation of omission by 





Public Hearing On 
Comparative Negligence 
Bill 


Assemblyman David I. Stepa- 
coff advises that a public hearing 
will be held on Assembly Bi) 
A-138 at the Assembly Chamber: 
in Trenton on March 20 at 10:3¢ 
A.M. The Bill, cosponsored by 
Stepacoff and Assemblymen Dur- 
kin, Salsburg and Ozzard, would 
provide for the application of ¢ 
doctrine of comparative negligence 
in negligence actions in place of 
the present doctrine of contribu- 
tory negligence. 








carelessness or design, rather 
than from necessity—hence the 
word “neglect” is not used ir 
reference to something that can- 
not be done. 

In the instant matter defend- 
ant is chargeable during a 20- 
day period with “neglect” to file 
rather than “omission” to file 
This is so for the proofs establish 
that for a period of some months 
prior to March lst, defendant 
was well aware of the shortage 
of personnel in the pertinent de- 
partment and of the preoccupa- 
tion of executives with other 
business, and had full oppor- 
tunity to restaff its office or re- 
allocate its business so as to en- 
able it to meet the simple re- 
quirement of the statute. De- 
fendant “neglected” to take the 
proper measures in this, and a: 
a result must pay the penalty 
provided. 

It is significant that R.S. 17:23- 
1 also provides that the Commis- 
sioner may for good cause ex- 
tend the time within which th: 
statement or any part there’ 
may be filed. Defendant, knovw- 
ing the situation in its offices 
made no effort to establish suct 
good cause for the granting 0 
an extension of time. Had a time- 
ly application been made anc 
denied, defendant would har 
had ample notice of the absolut 
necessity for preparing and 4: 
ing the statement on or befor 
March Ist. 

Defendant’s default continue 
through a 20-day period. Jude 
ment for $2,000. 
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DIGESTS OF RECENT OPINIONS 


REAL PROPERTY — A fee simple 
determinable differs from a fee 
simple subject to a condition 
subsequent in that in the form- 
er on the happening of the event 
the estate automatically reverts 
to the grantor while in the lat- 
ter the grantor must take some 
affirmative action to divest the 
grantee. 

—Usually such words as “so long 
as” “until” or “during” followed 
by words of reverter create a 


fee simple determinable where- lar 


as such words as “upon condi- 
tion that” or “provided that” 
indicate an estate on condition 
subsequent but the determining 
factor in all cases is the intent 
of the parties to the deed. 

—If the intent of the parties is 


expressed in the full deed the ‘ 


court looks no further, but if 
doubt appears, then resort will 
be had to the surrounding cir- 
cumstances to ascertain the in- 
tent and if there is a choice bet- 
ween an eState in fee simple 
determinable and an estate on 
condition subsequent, the latter 
is preferred. 

—A provision in a deed calling for 
filing of the lands within a 
specified time imposes two con- 
ditions; one, filling and twe, 
time limitation. 


REAL PROPERTY — WAIVER — , 


There is a distinction between 
waiver of performance and 
waiver of time for performance. 

MUNICIPAL LAW — The power 
to alter or modify the time for 
performance of a condition im- 
posed on the sale of realty pur- 
suant to R.S. 40:60-26 is inher- 
ent in the power to create the 
condition. 

ACTIONS IN LIEU OF PREROG- 
ATIVE WRIT — The time limit 
fixed by R.R. 4:88-15(a) did not 
apply in cases involving con- 
stitutional questions or attacks 
on municipal resolutions as ultra 
vires, 

Digested from an opinion by 
Burling, J., rendered March 3, 1958. 
Supreme Court. Oldfield v. Stoeco, 
et al. For plaintiffs — W. Louis 
Bossle. For Stoeco—Robert K. Bell 
For plage eg City—George H. Bohl- 
r, Jr. (John E. Boswell, atty). 
“Seaboard— —Albert B. Melni ik 


7 
ry 





Plaintiffs, residents and tax- 
S of Ocean City, instituted 
ction in lieu of prerogative 


however ran i 


the City of Ocean City extending 
the time for performance of cer- 
conditions in a deed declared 
invalid and to have the lands for- 

They appeal 
judgment. The 
the pur- 
} lands from the City, 
We orkshop a subsequent grantee of 
Seaboard 
and the 


tain 





t to the City. 
rom an adverse 
defend ants are Stoeco, 





¢ 
s or tne 


part of the lands, 


In 1951 the City 
ge number of 
1 land in 
> tract nere 
“poe St. 


a low 





653 | 


Cu 






ng before it 


could be utilized. 
Stoeco purchased the tract as 
high bidder in June 1951 with 
the exception of 226 lots to which 
the City retained title. The deed 


yntained 





rithin 


the ts re 


rtgagee of Workshop, 
held 
lyin 
lots. It was 1 


mos went breeding swamp re- 
n} snsive filling and grad- 


title toa 
lots of undevel- 
area. 
involved extended 
to 84th St. 


neg 


various provisions in- 


one year Stoeco shall 
tained by the City. 


a 


and in- 
large- 


b) within one year Stoeco 
shall fill the lots sold to it. 

d) the fill shall be to existing 
grades of the City. 

“The City reserves the right to 
hange or modify any restriction, 
-ondition or other requirements 
hereby imposed in a manner'| 





agreeable to or permitted by law.” 


“A failure to comply with the} 


-ovenants and conditions of para- 
hereof 
will automatically cause title to 
all lands to revert to the City; and 
a failure of any other restrictions 
and covenants may cause title to 
revert to the City as to any par- 
lot or lots involved 


graphs (a), (b), and 


ticular land, 
in any violation.” 
The 


3 } 
au 
UUal 


owners. 


(d) 


City did not own all of the 
lots in all of the blocks so Stoeco 
purchased these from the indivi- 
Shortly thereafter | 


! 
situation 


prevailed 
1953 when the City 
ed in developm 
a default, pass 4 
lowing nasice and 
change and r 


more interest- 






resolution fol- 
hearing, to} 


conditions of the sale. The reso- 
lution gave Stoeco until Dec. 31, 
1954 to fill and grade all lots be- 


tween 20th and 2 
Stoeco was to 
a deed to 
conditions Set 
lution. The deed c 
Stoeco was not 


4th Sts. and that 
ecute and deliver 
escrow on the 
th in the reso- 
ncluded that if 

efault on Dec. 


be held in 





31, 1954, the City could consider 
the terms n nditions on 
which Stoeco tain title to 
the lots between 24th and 34th Sts. 

Thereafter on March 6 Stoeco 
conveyed the 1 between 20th 
and 22nd Sts. to Workshop. Work- 
shop trucked f r the area 
and thereafter erected and sold 23 
houses on its tract. None of these 


buyers are party to this suit and 





it is stipulated tl rights are not 
to be affected y this action. 
Workshop mortgaged a portion of 
its tract to Seaboard Finance to 
finance its operations 
By Dec. 31, 1954 the City ac- 
cepted the filling of the area be- 
tween 20th and 24th Streets as 
ge antially completed. On Dec. 
the City pas: ed another reso- 
re extending for per- 
| formance of th riginal condi- 
tions of sale as to lots between 
24th and 30th Sts. until Jan. 1, 
| 1958 and to lots between 30th and 
34th Sts. until Jan. 1, 1960. The 
resolution further provided for de- 
struction of the earlier escrow 
deed and execution of two new 





Stoeco entered into a contract| 


with a dredging 


the material 
agoons 


h) ¢ #) 
adie for fill. 


company 
dredge five lagoons on the side of | 

fact and use the materials re- 
moved as fill for the tract. Stoeco 
nto difficulty because | 


These unfavorable 


to} 


same terms. 
plaintiffs in- 


escrow deeds on the 
On Oct. 3, 1955 


stituted the present action attack- 
ing the two resolutions and seek- 
ing forfeiture of lands for 


failure to comply with the original 


one year limitation. 


The issues projected were: 

1. Whether the deed to Stoeco 
created an estate fee simple 
subject to a condition subsequent 
| or an estate subject to a limita- 
| tion (a fee simple determinable). 


dredged from the! 
was found to be unsuit-| 





2. Whether the res ions at- 
| tacked were without consideration 
|and void because in violation of 
Art. 8, sec. 3, par. 3 of the Con- 
stitution which prohibits any don- 


dredging conditions, not original- | 


-ontemplated, 


ngin —— 
ene t for Stoeco. 
By ton 
m nple ted t 


created 
and financial 


1952 Stoeco had not 
he substantial portion 


serious 
prob- 


of filling and grading. This same| 
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use of our hearing room. Parkin 


g nearby. 
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210 Main Street, | 


1677 
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ation of land by a municipality to 


any corporation. 


3. Whether the resolutions were 
ultra vires. 
4. Whether the proceedings were 


barred by waiver or estoppel or 


| because not instituted within the 
30 day limitation ntained in 
| R.R. 4:88-15(a) as it then read. 
Held: A fee simple determin- | 
lable differs from a fee simple} 
|subject to a condition subse- 
iquent in that in the former, 
}on the happening of the event 
| the estate “ipso facto” or “auto- 
matically” reverts to the grant- | 
or while in the latter the grant- 
or must take some affirma-| 
| tive action to regain possession 


and divest the grantee of his 
estate. It is also argued that the 
defenses of waiver and estoppel 


| which are applicable to an estate 
in fee simple subject to condition 


| subsequent are not 


| appears, then surrounding circum- 


available in 
the case of a fee simple determin- 


able estate. The court does not) 


ontention for 
in fee sim- 
subse- 


pass on this latter c 
it finds here an estate 
ple subject to a condition 
quent. 

Plaintiffs point to the automatic 
reverter language as indicating 
that a fee simple determinable 


was created. Usually, such words 
as “so long as” “until” or “during” 


followed by words of reverter are 
appropriate to create a fee simple 
determinable, whereas 
words as “upon condition that” 
or “provided that” are indi- 
cators of an estate on condi- 
tion subsequent. But particu- 
lar forms of expressions alone 
are not the determinative fac- 


| tor. The determinative factor to- | 
| day is the intent of the parties to | 
| the instrument If the full deed 
| expresses the intention, the court 
|need look no further 


But if 
an ambiguity or reasonable doubt 


in February | 


han declaring | 


dify the terms and} 


such} 





stances are investigated to help 
ascertain the intention of the par- 
ties. And since the law abhors a 
forfeiture, if the choice is between 
an estate in fee simple determin- 
able and-an estate on condition 
subsequent, the latter is preferred. 

In addition to the words of 
automatic reverter stressed by 
plaintiffs, the deed repeatedly re- 
fers to the provisions as “condi- 
tions” and “covenants” and re- 
serves to the City the right to 
change or modify any “restriction, 
condition or other requirement” 
thereby imposed. These are suf- 
ficient to cast a reasonable doubt 
on what was intended. 

Plaintiffs contend that even if 
the provisions be deemed a con- 
dition subsequent, the City had a 
right to reenter for non perform- 
ance by June 1952, that this right 
is a saleable interest and hence 
extension of the time to perform 
was a donation of a valuable prop- 
erty right without consideration. 
But the fault in analysis that the 
deed imposed two conditions, not 
one. First, Stoeco was to fill and 
grade, secondly, they were to do 
it within one year. It is this lat- 
ter condition which was modified. 
There is a distinction between 
waiver of performance and waiver 
of time for performance. All the 
City did was modify the time for 
performance. 

Thus the question is whether 
the limitation as to time was a 


condition subsequent which could | 


be waived or a limitation (fee sim- 
ple determinable). 

The surrounding circumstances 
indicate that time was not of the 
essence nor essential to the basic 


scheme or purpose of the original | 


sale. The parties did not so in- 
tend. What the City sought was 


Announcements 





Alfred C. Clapp and Hamilton 
F. Kean have formed a partner- 
ship for the general practice of 
law under the firm name of 
Clapp and Kean with offices at 
744 Broad Street, Newark 2. 

Peter A. Adams and Myron S. 
Lehman have formed a partner- 
ship for practice of law under 
the firm name of Adams and 
Lehman with offices at 28 Bran- 
ford Pl., Newark. 





Leonard Stone and Howard R. 
Weil have opened offices for the 
general practice of law under 
the firm name of Stone & Weil, 
at 555 Cedar Lane, Teaneck. 











taken, that the project “could 
easily be completed within that 
time by the dredging operation. 
To say the parties intended for- 
feiture at the end of a year irre- 
spective of circumstances is to 
ignore the provision that the City 
reserved the right to change or 
modify any restriction or condi- 
tion. The estate created was not 
one to expire automatically at the 
end of a year but one subject to 
a condition subsequent. 

R.S. 40:60-26 provides that a 
municipality in selling realty may 
impose “. . . any other conditions 
of sale in the manner and to the 
same extent as any other vendor 
of real estate .. .”. The power to 
alter or modify the time for per- 


formance of a condition is in- 


herent in the power to create 
such conditions on the sale of 
realty in the first instance. The 
resolutions were therefore not 


|ultra vires but within the power 


to have its retained lots filled | 
|lieu of prerogative writ fixed by 


and to have a useless mosquito 
breeding place developed into 
productive property. The City 
has already received some of 
these benefits. No immediacy 
or urgency in the development 


was apparent. The original 
term was probably fixed on 
the assumption, proved mis-| 


conferred by the cited statute. 
The time limit on actions in 


i'R.R. 4:88-15(a) even before the 


recent amendment, was subject 

to exceptions in cases of consti- 

tutional questions or considera- 

tion of whether municipal reso- 

lutions were ultra vires. Both of 

these issues were present here. 
Affirmed. 
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Rx FOR BETTER LAWYERS 


“How the devil 
Am I to teach you now—this moment?” 
Cyrano to Christian, Act III. 





After 16 years of basic general education, the young hopeful 
receives 3 years of intense training in the law. At the end of that 
time he is considered lacking in the minimum skills needed to 
begin the practice of law. For two centuries, New Jersey has re- 
quired that he learn the minimum skills by an apprenticeship in 
a law office, and at the present time he must serve a clerkship of 
9 months or so after which he is tested for professional achieve- 
ment. Other States have not imposed this requirement in recent 
years, although some have experimented with other methods to 
bridge the “gap” between “theory” and “application”. Now, a 
Supreme Court committee has concluded after considerable study 
and sober reflection, that the objective would be better achieved 
by a carefully planned and supervised skills course, to last 3 months, 
following by an office clerkship of another 6 months. Without 
doubt, such an arrangement would be superior to the present one, 
as the quality of clerkship training has fallen far below its original 
standard. 


Yet, this step can only be a temporary expedient, because it is 
too much to expect that the necessary skills can be taught, “now— 
this moment”, in any 3 month course or 6 month clerkship. The 
solution can only serve for the time being while a better one is 
devised and given effect. What form should the better solution 
take? What should its objective be? 


The objective to be achieved is rather clear: the student should 
finish his training equipped to become the best possible lawyer to 
the full extent of his ability. After 19 years of schooling, he should 
have acquired what he needs to go forward on his own. High pro- 
fessional standards of performance always have commanded and 
will continue to command the maximum benefit to the public and 
the practitioner. 


The better solution is more difficult to identify. First, it is plain 
that the level of achievement at the end of the first 16 years of 
education must be significantly superior to its present level. The 
college graduate should have developed adequate and dependable 
skills in communication — reading, writing, speaking and reason- 
ing. There is no time to learn these things in law school. Second, 
the special forms which the art of communication takes in the 
law should be taught as part of the same fabric as theory. Legal 
theory and its application may be two phases or parts, but they are 
of asingle whole. Neither has full meaning when severed from the 
other. Third (and this suggestion may draw strong dissents), since 
a three-year course in iaw can only hope to touch a fragment of 
the whole body of law, a local law school may well provide as much 
of its material as it reasonably can from the sources of local law. 
If there is not time to train a good lawyer for all the States, why 
not train the best possible lawyer for the local State? Fourth, ex- 
aminations for admissions to practice ought to follow shortly after 
the end of the law school course. If further training and experience 
should be considered necessary to achievement of the desired 
standard, consideration might be given to making the license a 
limited one, to become complete after a suitable period of exper- 
ience coupled with completion of some minimum amount of post- 
admission education. Fifth, and most important of all, let us find 
out how to get across to the student the fact that if he is to have 
any hope of meeting the desired standard, he must put as much 
effort into trying to learn as the best possible teacher would put 
into trying to teach. No system of training can hope to succeed 
unless it instills in the student a strong desire to learn. It must be 
inspired and it must come from within. It is so important an ele- 
ment, and so effective, that it is worth working on even after the 
first 16 years of education have failed to stimulate it. It is the one 
indispensible element of a successful educational system. 


The proof of this fact is plain: the best lawyers have always 
been the ones who really want to do their best and who never stop 
their effort to learn. And the right motive for that insatiable desire 
to learn must be the strong drive to provide competent legal 
service in the best interest of the client. 


Twenty-Five Counsellors Teaching Appellate . 
Practice Course 











NEWARK, March 13—-Twenty- | practice before only lower courts, 
five counsellors this spring are|and counsellors, who may prac- 
doubling as teachers to 218 at-| tice before lower and appellate 
torneys in Rutgers School of Law | courts. 

Appellate Practice course, a pre- Counsellor - preceptors are 
requisite for certification as a}meeting with the attorney-stu- 
counsellor. | dents in small groups until May 

New Jersey is the only state | 16 to teach them how to write 
in the country which continues! briefs and present oral argu- 
the colonial era distinction be-/| ments before the State appeals 
tween attorneys, admitted to’ courts. 


New ‘Bills Introduced 
COMMENT AND C 


VOICE OF THE BAR 


RITICISM INVITED 








The following bills were in- | 
troduced in the Legislature: 
SENATE 


Editor, N. J. Law Journal 
Re: Suggested Change In The 


S-123 McCay. To fix a new ractice of the Surrogate’s 
benefit rate under the Unem- Office 
ployment Compensation Act.| While the change that I wish 
(L&IR) to suggest is rather simple, its 


S-125 McCay. To make it the 
duty of certain public employees 
and officers to assist in the 
prosecution of persons violating 
any law. (R&AofL) 

S-126 Cowgill, Sandman, Gros- 
si, Ridolfi, Lynch & Kelly. To 


importance can be seen by con- 
/sidering the objects which I 
think that it can accomplish. (1) 
It should reduce the burden of 
work upon the clerk of the Sur- 
rogate’s Office and thereby re- 


ing this office. (2) It should re- 
turn the practice of legal coun- 
selling to the flaw office where 
|it belongs. (3) It should impress 
upon the public the need for 
|}sound legal advice and thereby 
bring more business to the prac- 
ticing attorneys of the state. (4) 
It would conform the practice 
of the Surrogate’s Office in the 
State of New Jersey to that of 
the State of New York. 


My suggestion is this: When 
a person appears at the Surro- 
gate’s Office to probate a will 
and/or take out letters of ad- 
ministration, the clerk should 
give the proper legal forms to 
that person and suggest that he 
take them to a lawyer to insure 
that they are executed correctly. 


the Division of legalized Games|} 
of Chance Control in the De- 
partment of State; abolishes 
the present Control Commission. 
(Jud.) 

S-128 Sharp. To increase the 
minimum amount of insurance 
to be carried under the Motor 
Vehicle Financial Responsibility 
Act to $10,000, for injury or 
death to one person; to $20,000 
for injury or death to two or 
more persons and $5,000, for 
property damage. (BA) 

S-133 Hannold & Ridolfi. Com- 
panion bill to S-131; to provide 
that hypertension, heart dis- 
ease and tuberculosis incurred 
by firemen shall be deemd to 
be occupational diseases. (SC& 


MG) 2 
S-141 McCay. To provide a Poon should — — 
creased payments under the, ‘2¢ forms are complicated, tha 


Compensation Law |it is necessary to file a state in- 


Workmen's 
for persons totally and perman- | 
ently disabled as a result of an| 
industrial accident, 
of an employee killed as a result} 
of an industrial accident and| 
those recipients who are 
receiving benefits under 
“1% Fund” and who are 
totally and permanently 
abled. (L&IR) 
ASSEMBLY 

A-304 Stepacoff. To prohibit 
the use of evidence fraudulently 
or illegally obtained; prescribes | vidual attorney to meet 
the manner in which such evi- | expenses. 


dence may be suppressed. (Jud.) | 
A-309 Stepacoff. To regulate} At present in New Jersey, the 


a federal inheritance tax form, 
dependents | 


the | Satisfaction of all concerned. 


also! The clerk should also suggest 
dis- | that if the estate does not have 
| sufficient means to pay the 
jlegal fees involved, that ar- 
|}rangements can be made with 


or less. (BA) |ministration forms and counsels 
A-313 Musto & Hauser. To; People as to how to proceed in 





eliminate the requirement that| settling estates. It has been 
consent of the defendant in a | brought to my attention recently 
drunken driving violation to|that people of ample means 
chemical analysis tests shall be| were taking advantage of the 
express consent. (Jud.) 

A-321 Kraut. To validate cer- | 
tain deeds executed by trustees 
under specified conditions. (Jud.) 
A-322 Kraut. To limit to 10 
years the period within which a 
legacy may be a charge upon 
devised real estate unless the 
will otherwise directs or action 


gate’s Office. This happened re- 
cently in 
which the heirs tried to settle 
'without legal aid. The 
result of their efforts was a} 


own time and my time in trying | 
to straighten things out. 


is brought to enforce such; This suggestion has been sent} 
charge within the said period.|to the Chief Justice. 
(Jud.) Very truly yours, 


A-323 Wegner & Stepacoff. To 
permit determinations by indi- 
vidual members of the Division | 
of Tax Appeals and to establish 
their qualifications, salaries, etc. | 
(Jud.) 

A-345 D’Aloia, LeWine, Ronco} 

& Kesselhaut. To enact a ‘““Home- 
stead Tax Exemption lLaw”;/chairman of the house subcom- 
qualifies tax exemptions under) mittee on housing, has introduc- 
prescribed conditions. (SC&MG) | ed a bill to permit the insuring 
AJR-13 D’Aloia, LeWine, Ronco of the top 20 per cent of con- 
& Laufer. To establish a com-/ ventional home loans up to a 
mission to study the advisability | maximum of 90 per cent of ap- 
of the creation of a Single Fam-| praised value. 
4 ee Ser-| The plan, originally suggested 
vice. (PS : ‘by the 4,400 member United 
States Saving & Loan league, 
provides that the top portion of 
these loans be insured by a pri- 
vately-financed Home Loan 
Guarantee Corp. within the Fed- | 
eral Home Loan Bank board. 


James J. Cannon 


House Gets New Home 
Loan Guarantee Plan 


WASHINGTON, D. C. (ACCN) 
—Rep. Albert Rains (D., Ala.) 








Successful completion of the 
30-week course which began in| 
September here and at Camden, 
was made mandatory by New 
Jersey Supreme Court Rule 1:21- 
1 in 1953 as a preliminary to sit- 
ting for the counsellor’s examin- 
ation. It replaced the previous 
rule requiring three years of 
practice as an attorney. 
Counsellor aspirants who suc- | 
cessfully complete the course, 
to terminate in May, will be} 
eligible to take the examination | 
for the counsellor’s license in|Boards and the National] Assn. | 
the fall of 1958. of Home Builders. The Federal | 
Robert A. Matthews, Newark | Home Loan Bank board has re- | 
attorney, is director of the State| portedly approved the objectives | 


A similar measure was intro- 
duced in the senate recently by | 
Sen. John Sparkman (D., Ala.) 
chairman of the senate housing 
subcommittee. 

The Home Loan Guarantee | 
plan has been endorsed by the 
National Assn. of Real Estate 





University program. - 'of the program. | 


| duce the expense of administer- | 


| heritance tax form and perhaps | 


|and that any practicing attorney | 
|is able to determine what pro- | 
cedures are necessary to Settle! 
w | the estate quickly and to the) 


|the County Bar Association, the | 
Legal Aid Society, or the indi-| 
these | 


|Court have often preserved u 


credit sales and property im-/clerk of the Surrogate’s Office | 
provement contracts of $2,000,/ fills out the probate and ad-| 

| particularly every lawyer swort 
ito support, preserve, protect anc 
/United States should careful) 
‘read and ponder what you Sa; 
i write to his Senators and Cor- 
services offered by the Surro-|} 
a $100,000.00 estate) 
net} 


waste of the clerk’s time, their | 


‘lowing nominations to the Se 
ate: 


| County 


‘be Magistrate of the Mu 


|River, to be a member € 
'Ocean County Board of ** 


| Editor, New Jersey Law Journa: 

I want to commend you for 
the magnificent editorial, enti- 
tled, “Threat to Constitutional- 
ism”, in your issue of Februar 
27th, relating to the Jenner bil! 
which is obviously designed tc 
hamstring the Supreme Court 
Your editorial presents the cass 
against this sinister attempt t 
subvert our form of governmen: 
with devastating force and con- 
viction. The combined efforts o! 
all the muddle-headed, crackpot 
communists in this country, anc 
outside of it, could not subvert 
and destroy 
form of government as _ thor- 
oughly and completely as the 
provisions of this bill could anc 
would do, if enacted. 

The ‘“Jenners” who suppor: 
this legislation obviously have 
no understanding of our philoso- 
phy of government and the sys- 
tem of checks and balances set 
'up in our Constitution whict. 
has given us the best form ot! 
government ever conceived by 
the mind of man, or they ar 
entirely out of sympathy wit! 
‘it and seek to subvert it with 
this impudent legislation, con- 
ceived in ignorance or malice 

What these patrioteers un- 
doubtedly seek to do is to destroy 
the Bill of Rights and to sub- 
| stitute for our present system o! 
three co-ordinated branches o! 
government, a system in which 
the legislative department shoulc 
be supreme—which is nothing 
less than a_ glorifiec 
|'form of mob government, dom- 
linated by the hysteria of the 
|moment, in which the constitu- 
| tional rights of minorities maj 
|be ruthlessly violated—all this 
junder the transparently false 
pretense that it is done to pro- 
tect the constitution. That roac 
leads to civil war and anarchi 
from which the courageous prc 
nouncements of our Supreme 


€ 
r 


;}more or 


in the past. 
Every thoughtful citizen anc 


defend the Constitution of the 

















gressman protesting against th: 
; 7 #. 
imposture and exert every & 


fort to consign it to the oblivicr 
from which it should never hav 
emerged. 


God preserve us from suc 
false and unscrupulous defence" 
of our Constitution. 

Very truly yours, 
Aaron A. Melniker 












Nominations Submiftte¢ 












Governor Meyner sent the fo 


David M. Perskie, of Atlan™ 
City, to be County Prosecutor 
Atlantic County, to succeed Lé** 
P. Scott. : 

Joseph Tuso, of Vineland, * 
be County Prosecutor of Cur 
berland County, to succes 
George H. Stanger, deceased. 

William J. Brown, of Tuck 
hoe, to be a member of the C¥ 


2+ion 


Board of Taxatio2, 





















succeed himself. ad 

Jacob Chantz, of Flem-ng 
to be Magistrate of the Mul 
pal Court of the Townsh:5 © 
Delaware, East Amwell and ¥! 
Amwell, to succeed hi 





~ 








boned 


Court of the Township 0! * 
tan and Borough of Flemné“” 
to succeed himself. 
Robert Doherty, of Point -” 
ant, to be a member 0. "i 
‘Ocean County Board of +>" 


Pies 


‘ « Mel 
tion, to succeed James MPT 
J. Irving Grant, of Fo 


tion, to succeed himself. a 

George °C. Johnson, of © 
wood, to be a member © © 
Ocean County Board of 
tion, to succeed himsel!. 








——! 
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New Jersey State Bar Examinations | What rights and remedies, it| 33. On July 1, 1957, in Newark, | (c) The rolling stock of an 
Attorneys - F any, has Raymond in the cir-|N. J., there was an intersection |interstate railroad may not be 
y ebruary, 1958 cumstances above stated? |collision between an automobile | attached, but the trucks of an 
. Continued from last week) had conceded at the trial that) 30. The U.S. In migration Act | owned by P and operated by Q, | interstate trucking firm may be 
— D did not know about these’ empowers the Commissi ¢|who had borrowed the car for| attached, under a writ of at- 
9 ( j > U 11ssloner oO 
; 26. a) Williams =e. indicted threats until after the death of Immigration to order deport ta-| his own purposes, and a truck | tachment. 
in Hudson County for the mur- °°”. a porta- | 
f 3 : oxy the victim. tion of al iens where there is owned Dy~B_ and operated by his (d) A jury trial may be ob- 
r of Brown. On April 1, 1957, “iG eens E. Both hicl ; 4 nghhesy 
; b : er pits Are D’s contentions correct? (danger of their becoming public | 28°, “ venicies were! tained in the County District 
he appeared before the Hudson 4, i d cll ane tealin et be j : ; 
County Court without counsel ,, 2°: 1 an action in the Essex | charges. The Ac provides that | damaged and bo rivers were Court in a dispossess action. 
“nd pleaded guilty. What should CUty Court by P against D, for the findings of fact made by|imjured. On July 15, 1957, @,| (e) ‘There is never a right in 
nd gullty. t snould damages for injuries caused by the Commissi * shall be con- alone, sued D amd E in the Essex any injunction proceeding to a 


‘he trial judge do? 
b) On May 15, 1957, Williams 
on trial in Huson County 
the murder of Brown. The 
: e offered in evidence 
¢ fession signed by Willis 
; *h the defense made 
n on the ground that 
btained by dures 
ld. the trial judge do? 
During the trial, Williams 
1ot testify and, in f 
is charge, the trial jud 
Of course yo 
account fac that 
defendant pleaded guilt} 
arraigned and also t 
fact that he did not k 
and in his own behalf.” 
there any error in this portion 
of the charge? 
The jury 
verdict: 


ent 








the 





iret; 
ALY, 


= take Into 


the . 
tne lace 






n 














returned the fol 
“We find the 
¢ dant guilty of murder 
| he t degree but we recom- 
on- mend mercy.” However, the trial 
udge :hereupon sentenced Wil- 
iams to death. Was this a proper 
ence? 
27. D was convicted of first 
e near. On appeal, D 
the trial judge 
reversible error in 


wing 













cant 








mitted 
that: 
(a) ” He could not consider, 
application for a new 
ffidavit by one of the t 
; that, during the jury’s 
beration, one of the jurors 
i introduced into the discus- 





on 


‘. t ] 
an trial, 
. 
ri 
Tlal 












D in court shortly before 
urder trial and that D had 
















ied not guilty to an indict- 
ment pene him with assault 

and battery. 
, b) D’s confession was volun- 
us @ ry and admissible, despite the 
uncontradicted testimony that 
ant was coerced into making it, 
swort e of threats by the police 
t ant ae D’s mother, if he failed 

¢ the do so. 

-efull ) D’s attorney could not, on 
2 sat tion to quash the indict- 
" before trial, interrogate 
grand jurors as to the de- 





of the evidence produced 
em, whether any evi- 
as produced to support 
ation against D, and 


ore th 





us 


suet her a quorum of the grand 
onde us present when the in- 





t was voted. 

he victim’s dying decla- 
n was admissible, despite an 
f proof by D that the vic- 
an atheist. 





P’s being struck by D’s automo- 
bile, one of the issues was wheth- 
er D had driven through a stop 
or had ypped and been 
from behind by another 
ing him upon P. Dur- 
intr ‘odt iced only 
record as 
bore upon the diaen sis, prog- 
of P’s in- 
judge allowed 
abbreviated 
hospital record, 
tion D’s attor- 
it either whole record 
Id be received or of it 
be received. 
hermore, D was not 
trial judge to 
balance of 


sti 
»L> 
LCA 


‘ar, propel] 


Ss 


1ent 





objec of 
the 


none 


allow- 
intro- 
the record, 
an entry to the effect 
had stated to Dr. X, a 
r at the hospital, at the 
1e of admission to the hospi- 
that “P said he was crossing 
and an automobile 
into another automobile 
1at was at a standstill, causing 
the car at a standstill to run in- 
to him.” Offer of this evidence, 
n behalf of D, was rejected by 
P’s counsel that it was inadmis- 
sible hearsay. 


the statement, on cross examin- 

ation by D’s attorney and Dr. X, 

who recorded the statement in 

the hospital records, was not 
ulled as a witness. 

On appeal, D’s attorney urged 
that the foregoing rulings by the 
trial judge were reversible error. 
Is he correct? 

29. Creditors filed a bankruptcy 
tition against B on Aug. 1, 
He was adjudicated a bank- 
1957 and Ray- 


ed by the 
the 
taining 


ils c¢ 
P 


ijuce 


“ont 





iejian 


ran 


that 


Y 


pe 
1957 


rupt on Sept. 1, 
mond qualified as trustee on 
Oct. 1, 1957. 

Upon investigation of the 
oankrupt’s affairs Raymond 

und the following facts: 

On June 1, 1957, B gave $1,000 
to Phillips in full payment of a 
debt for services rendered in 


1956. Phillips was B’s accountant. 
On Mar. 1, 1957, B sold his 
ome for $10,000 cash to Law- 

who recorded the deed on 

15, 1957. 

Mar. 1, 1957, B mortgaged 

and equipment to 
to secure payment of a 

due indebtedness of $5,000. 

The mortgage was recorded on 

May 1, 1957. 
On Aug. 15, 

automobile to Ed 

— knew that 


rence, 

Apr. 
On 

m achin ery 


Josep 


past 


1957, B sold his 
wards for $700. 
the bank- 





S 

Ds evidence of threats rupcy petition had been filed but 
- e the victim against the th: at 'B had not yet been adju- 
the {0 f Dt before the fatal alter-| dicated. 
he n between them was not On Se ept. 15, 1957 B’s Aunt died 
sical sible, because D’s attorney leaving him a bequest of $5,000. 
aces q 
lan 


= of Lawyers’ Thousands 


have been 





30 MAIN STREET 


FIRE .- .- 





SURETY 


of policies protecting many of 


the country’s leading lawyers and law firms 


written by this Company. For 


claim and underwriting know-how based on 
more than a generation of experience in mal- 


practice insurance, consult 


New fhnsraabiim 


Cisumer Compilyy 


EAST ORANGE, N. J. 


CASUALTY 





P denied making | , 





Clusive. It pr for appeal to 


our federal courts and certiorari 
to the Unite States Supreme 
Court. 

Two Chinese, Wah Sun and 
Sam Lee, have been ordered de- 
ported, on the ground that they | 


are aliens in danger of becoming 
public U. S. Dis- 


charges. The 
trict Court ’ 





JU. S. Court 


of Appeals ve affirmed the 
order of the Commissioner. The} 
Commissioner ) ded in these 
federal courts that his findings 
are conclusive and these courts 
have upheld him 

On certiorari > Supreme 
Court, Wah Sun tends, (1) 
that he is entitl to a judicial 


review of the facts, finding that 


he is in danger becoming a 
public charge 2) that his 
hearing before the Commissioner 
was unfair. Sam I claims to 
be a citizen, born in San Fran- 
cisco of Chinese parents, which 
the Commissioner found to be 
untrue. The two ieral courts 
above refused to review the facts, 
deeming the Commissioner’s 
findings conclusive. Should the 
supreme Court accept these two 
cases for review and consider 
the contentions of the two 
Chinese? 
| 31. (a) P sued D publisher of 
; nationally distributed magazines, 
(in the New Jersey Superior 


Court, for damages for breach of 


}an advertising contract made by 
|}P and Din New 
| ware corporation, with 


York. D, a Dela- 
offices in 
New York and California, is not 
licensed to transact isiness in 
New Jersey. Service a copy 
of the summons complaint 
was made by the Ocean County 
Sheriff upon V, a e-President 
of D corporation, personally at 
V’s home in Toms River, Ocean 










County, N. J. Is this service valid 
as to D? 

(b) Would your answer in (a) 
be the same, if the ts were 
the same, except that the service 
was made in Toms River upon 
T, one of D’s truck drivers? 

(c) What would your answer 
be, if the facts were as in (a), 
except that the contract between 
P and D was made in New Jer- 


sey? 

(d) If D moved to set aside the 
service as invalid, would it be 
necessary for D to note the fact 
that he was making a “special 
appearance” for that purpose? 

32. (a) In 1957, in the New 
Jersey Superior Court, P obtain- 
ed a $5000 judgment against D 
for outrageous batt D had 
been civilly arrested in this ac- 
tion on a capias ad responden- 
dum, but had been released from 
jail on a bail bond pending the 
civil trial. The judgment not 
having been paid, P sued R and 

the sureties on the aforesaid 
bail bond, who alleged in their 
answer that D was then confined 
in the New Jersey State Prison, 
where he had been sentenced, 
after conviction in the Essex 
County Court, for the same bat- 
tery. Is this a valid defense in 
the suit against R and S? 

(b) X, a resident of New York, 
who cannot be served with a 
summons in New Jersey, is in- 
debted to Y, a resident of New 
York, in the sum of 000 for 
money loaned. X is ow $1000 
for wages earned, while working 
for a New Jersey corporation, 
with offices in Newark; 
owns $4000 worth of merchandise 
contained in a freight car at a 
railroad terminal in Jersey City. 
May Y sue X for the $5000 debt 
in the New Jersey Superior Court 
and, in that action, have a valid 
attachment made of the afore- 
said wages due X and the goods 
of X in the freight car? 






€a 


en 


he 


+ 
@5 
D9 


ed 


and X} 


|County District Court for $3000 
for Q’s personal injuries, result- 
ing from this accident. There- 
after, D and E sued P and Q in 
the New Jersey Superior Court 


for their respective property 
damage and personal injuries. P 


counterclaimed in the superior 
Court action for his property 
damage. The cases were not con- 
solidated for trial. Q’s action in 
the District Court was tried first. 

(1) If Q obtained a $500 judg- 
ment against D and E, would 
this judgment be res adjudicata 
j}as to the issue of liability and 
binding upon the court in the 
Superior Court action? 

(2) If Q lost the District Court 
action, because it was there 
found that the accident was due 
to Q’s negligence alone, what 
effect, 
ment have upon the rights of all 
parties in the Superior Court 
action? 


34. The following statements | 


are true or false, in whole or 
in part. If wholly true, answer 
by simply writing the word 
“true” beside the letter of the 
statement, in your answer book. 
If false, in whole or in part, 


write the word “false” beside the | 
letter of the statement and give | 
a brief reason for your answer. | 


(a) A defendant, charged with 


stealing a $150 coat, may, upon | 


written waiver of indictment 


and trial by jury, be tried in a| 


Municipal Court and, if found 
guilty, may be sentenced to pri- 
son for life, if he had thrice 
previously been convicted of 
grand larceny. 

(b) On the facts in 
Municipal Court judge 
sentence the defendant to 
prisonment for life. 


(a), 
must 


if any, would this judg-| 


the 


im- | 


jury trial. 

(f) If a defendant moves for 
a summary judgment, the court 
may deny his motion and grant 
summary judgment in favor of 
the plaintiff, even though the 
plaintiff did not make any cross- 
motion for summary judgment. 
To enforce a judgment 
against a defendant husband 
alone, his interest, as a tenant 
by the entirety, in a parcel of 
realty, may not be levied upon 
and sold under a writ of execu- 
tion. 

(h) The 200 monthly pension 
of a retired policeman may not 
be garnisheed to satisfy a judg- 
ment against him. 

(i) A party has 10 days from 
the entry of judgment within 
which to apply for a new trial on 
the ground that the jury’s deter- 
mination is against the weight 
of evidence. 

(j) One spouse may not sue 
the other spouse in New Jersey 
for personal injuries, whether 
ithe tort was committed before 
or after the marriage. 

35. About 3 a. m. on Jan. 21, 
1958, Toper left a party and 
drove towards his home. While 
driving through Clay, N. J., he 
| struck a telephone pole. The Clay 


(g) 


| Police arrested Toper for drunk- 
en driving after causing him to 
walk a chalk line. On Jan. 27, 
| 1958, Toper pleaded guilty in the 





(Continued on page 6, col. 1) 
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Attorneys Exam 


(Continued from page 5) 


Municipal Court of Clay, to the 
charge of drunken driving and 
the statutory penalty was im- 
posed. On Jan. 30, 1958, Toper 
consulted an attorney and in- 
formed him that he has been, in 
reality, a diabetic, and cannot 
drink liquor without grave 
danger to himself; that at the 
party he drank only ginger ale 
and that just prior to leaving, he 
picked up a glass, believing it 
it to be his, and took one swallow 
before he found out that it con- 
tained liquor, and abandoned 
the drink at once; thereafter 
leaving, he went into a state of 
shock due to lack of insulin; 





that he related these facts to| 


the local magistrate and that 
he was advised to plead guilty 
on the premise no penalty would 
be inflicted; that he is not guilty 
and wants justice. May the at- 


torney do anything to have this | 


conviction set aside? 

36. V, a disagreeable old man, 
made an unrecorded contract 
to sell his farm to P, who paid 
the price of $2,000 cash; title was 
to pass in two years (or at V’s 
death if sooner) and V was to 
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|retain possession till then. A 
|month later, V conveyed the 
|farm to his nephew, N, by an 
| unrecorded deed, in considera- 


} 
| 


| tion of N’s promise that N and | 


|}his wife would run the farm, 
care for V, and support him for 
the rest of his life. N and his 
| wife had no notice of the prior 
contract. They faithfully per- 


formed their promise for a year. | 


Then P learned for the first time 
of N’s deed and informed N of 
the contract. N continued to per- 
form till V died eleven months 
later. Should P have specific 
performance against N after V’s 
death? 

37. V was developing a tract of 
land into a garden city accord- 
| ing to his schemes for moral and 
social development. He made a 
contract to sell ten acres to P, 
who was to have immediate pos- 
session and receive a deed on 
full payment of the price. P 


stallments within three years, 
plant shade trees within a year, 
cultivate two acres each year 
|and keep the front road and 
sidewalk clear of underbrush 
and rubbish. Tne contract was 
|not to be assignable until P had 
‘made the specified 
|ments and paid the full price. P 
|'took possession, and a month 
|later assigned the contract to A, 
a responsible person, who took 
possession. V, who did not con- 
|sent to the assignments, im- 


|}mediately began an ejectment| 


| Suit against A. 

| In his counterclaim for speci- 
| fic performance, A set forth that 
|he had made all the improve- 
;}ments and had tendered pay- 
|ment in full to V. 

| Who will prevail? 

| 38. In a specific performance 
jaction brought by the City of 
| Newark, N. J., as seller, against 
|B, as buyer, to recover the pur- 
chase price of $9000, the defense 
|was that the title to the land 
was unmarketable. To support 
his defense, B relied on these 
facts. 


(a) The city had acquired title | 


'in 1957, by foreclosure of its tax 








\ 
‘ 
i) 
4 
‘ 
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‘ 
The following comment 


Our purpose as a title 
precaution to AVOID 


the bill. 





column of a weekly newspaper: “There are some 
typographical errors in this issue. We put them 
there intentionally. This paper aims to print 
something for everyone'- and some folks are 
always looking for mistakes.” 


please all our clients—but we approach the prob- 
lem from a different angle. We take the utmost 


creeps in—it is our error and we assume respon- 
sibility for it. If it results in financial loss—we foot 
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Ep and Trust Company 
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No 
Boners 
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insurance company is to 
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agreed to pay the price by in-| 


improve- | 


| title lien, in the amount of $600 | 


under; the “In Rem Tax Fore- 
closure Act”. In that proceeding 
|against D, owner of the land on 
| the city’s tax records, D was not 
| Served personally nor was any 
| actual notice of the suit given to 
|D, or anyone on his behalf. D 


was a mental incompetent con- | 


fined at the State Hospital. No 
guardian or guardian ad litem 
had ever been appointed for him. 
Copies of the complaint had 
been duly filed in the proper 
offices and notice of the pen- 
dency of the proceedings had 
been duly published and posted, 
as required by the statute. D did 
not appear in any way in the 
proceeding. 

(b) X, a prior owner of record, 
who had conveyed the title to D 
in 1934, was adjudicated a luna- 
tic in 1954, and in that lunacy 
proceeding, the evidence indi- 
cated that X might have been 
of unsound mind as far back as 
1932. 

Who will prevail? 

OPTIONAL QUESTIONS 
(Answer Only Two) 

O-1. On Oct. 1, 1957, P, a resi- 
dent of New York, sued D, a resi- 
dent of Ohio, in the New Jersey 
Superior Court, for $50,000 com- 
pensatory and punitive damages, 
for an alleged atrocious assault 
and battery committed by D up- 
on P in Texas. P and D, profes- 
sional golfers, while in a tourna- 
ment in Texas, had engaged in 
a fist fight there on Dec. 1, 1955. 
iIn this fight, three of P’s teeth 
|had been knocked out by D, and 
were replaced thereafter with 
|three false teeth. At the time of 
the New Jersey suit, P and D 
were in a New Jersey tourna- 
ment and were residing tempo- 
rarily in a New Jersey hotel. D 
was civilly arrested in New Jer- 
sey on a writ of capias ad res- 
pondendum, ordered in the Su- 
perior Court action. 

Assume that under Texas law, 

(a) Participants in a fist fight 
|may recover their respective 
;compensatory damages. 
|} (bd) But punitive damages are 
|not recoverable. 
| (c) A defendant may not be 





| Civilly arrested in any case. 

(d) Causes of action for as- 
}sault and battery are barred one 
;year after the happening of the 
| incident. 
| What disposition should the 
|New Jersey court make of D's 
}motion to dismiss P’s complaint 
and to discharge D from civil 
|arrest, based upon the above 
|assumed Texas law and the ap- 
| plicable principles of New Jersey 
|law? 
| QO-2. (a) On Dec. 15, 1956, B 
|borrowed $10,000 from X Bank 
ito purchase $10,000 worth of 
|bonds wholly exempt from fed- 
|eral income taxes. During the 
| year 1957, B paid X Bank interest 
{on the borrowed money in the 
total sum of $400. In calculating 
ithe amount of B’s federal in- 
ijcome tax for the year 1957, is 
{the interest which B paid X 
| Bank deductible from B’s income 
for the said year? 

(b) In 1950, X, who is not a 
|dealer in real estate, purchased 
!a house and lot in Deal, N. J., for 
| $20,000. for investment purposes. 
|In 1957, X exchanged it for a 
| house and lot in Cape May, N. J., 
|which had a fair market value 
of $22,000. 

(1) Will X have to pay an in- 
come tax on this gain of $2,000 
for the year 1957? 

(2) Would your answer be the 
same, if X exchanged his original 
house and lot, in 1957, for a boat 
|having a fair market value of 
$22,000? 

O-3. P, a resident of Illinois, 
;}sued Penn R. R., a Pennsylvania 
corporation, in the New Jersey 
| Superior Court, to recover $50,000 
|damages under the Federa! Em- 
| ployers Liability Act. P, a rail- 


| way employee of Penn R. R., had | 


been injured in the course of his 

| employment in Illinois. Service 
| of the summons and complaint 
| was made upon the station mas- 
| ter of Penn R. R. at its Newark, 
|New Jersey station. 
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Proposes New Wage-Price Regulatory Unit 


Prof’s Plan Would End 
‘Seller’s’ Inflation 


ANN ARBOR (ACCN) — Both 
wage and price regulation are 
needed to halt “seller’s infla- 
tion” in the U. S. economy, ac- 
cording to Prof. Abba P. Lerner 
of Johns Hopkins University, a 
visiting professor at the Univ- 
ersity of Michigan. 

Lerner told the UM Econom- 








1. May the New Jersey court 
refuse to hear the case on the 
ground of “forum non con- 
veniens”. 

2. May the defendant have the 
case removed to the _ federal 
court? 

3. May the defendant obtain a 
change of venue, so that the trial 
will take place in Illinois, where 
all the witnesses reside? 

O-4. (a) Plaintiff owned and 
operated a small business. De- 
fendants sought to unionize 
some. of plaintiff's employees 
and, failing to do so, began to 
picket plaintiff’s place of busi- 
ness in a peaceful manner. Plain- 
tiff sought an injunction from 
the State court and relied upon 
a State statute which declared 
it an unfair labor practice for 
anyone to ‘“* * * coerce, intimi- 
date or induce any employer to 
interfere with any of his em- 
ployees in the enjoyment of 
their legal rights * * *.” The de- 
fendants contended that such 
an injunction under the State 
law would be violative of the 
fourteenth amendment. 

Should the Court grant the in- 
junction? 

(b) The Retail Clerks Union 
asked the NLRB to set aside an 
election in which the employees 
of Ace Dept. store voted against 
representation by the Union, 
urging the following grounds: 

1. That Ace Dept. Store had a 
rule which prohibited its em- 
ployees from being solicited dur- 
ing working hours at the store 
premises to join a union. 

2. That one week before the 
election, the employer had sent 
a notice to all of the employees, 
advising them of the benefits 
which they had received in the 
past without a union, announc- 
ing a wage increase to become 
effective on the first day of the 
following month, and predicting 
that the possible impact of wage 
demands by the union upon the 
employer migh? result in a clos- 


jing of the store. 


Should the election be set 
aside? 

O-5. The city of Clay, New Jer- 
sey, advertised in proper form 
for bids to furnish 10,000 feet of 
sewer pipe according to certain 
specifications. The advertise- 
ment required a check in the 
amount of 10% of the bid and 
reserved the right to reject all 
bids. At 2:30 p. m. on May 20, 
1957, the time fixed in the ad- 
vertisement, bids were opened 
and tabulated as follows: 

Unit price 
in bid 
.78 per foot 
.77 per foot 
Amount of 
check 
$780. 


Bidder 
XYZ Co.. 
ABC Co., 
Total price 

in bid 
$7800. 
$7900. $790. 

The city clerk stated that a 
bid from KLM Co., had been re- 
ceived at 9:00 a. m. in a plain 
envelope, not being marked “bid 
for sewer pipe,” as the adver- 
tisement required, and had been 
opened by him in error. This bid 
had a unit price of .76 per foot, 
a total price $7600 and a check 


in the amount of $760 accom-| 


panied. At 2:45 p. m. Jones en- 
tered with a bid from the PDQ 
Co., stating he was delayed by 
a flood. This bid was opened and 
gave a unit price of .75 per foot, 
|a lump sum of $7500 and had a 
check with it in the amount of 
| $750. All bidders are responsible 
|bidders. To whom should the 
'contract be awarded? 


ics club here: “Prices are rising 


today not because of the pres- 
ures of buyers who are finding 
it difficult to buy. Prices are ris- 
ing because of pressure by sel- 
lers who insist on increasing 
prices, even though they are 
finding it not so easy to sell 

“In endeavoring to stop “in- 
flation,” authorities have taken 
steps which have been very ef- 
fective in removing excess de- 
mand, but which have not re- 
moved the upward pressure on 
prices from the sellers’ side,” he 
said. 

Without specifying details Ler- 
ner suggested a regulatory bod: 
be established, embodying these 
principles: 

Price increases should be 
permitted only when production 
and sales are at capacity. “Such 
price increases should not be 
withheld on account of profits 
being high,” since their func- 
tion would be to attract more 
capital and expand productive 
capacity. 

—Price 
enforced 


decreases should be 
“whenever production 
and sales are significantly be- 
low capacity.” A price decrease 
should not be waived on account 
of profits being low, since its 
purpose would be to discourage 
further investment in produc- 
tive capacity. 

—Wage increases should be 
permitted “in general at a rate 
equal to the average trend of 
increases in national produc- 
tivity.” Above average increases 
should be granted when the la- 
bor market is “tight” (with less 
than half the average nationa 
unemployment), with increases 
below average—or not at all- 
when the labor market is “slack” 
(unemployment twice the na- 
tional average). 

Lerner blamed both wage- 
earner and _ profit-takers for 
creating seller’s inflation. Each 
tried to increase his share of 
the money proceeds from the 
sale of his products, he explain- 
ed, and “since they cannot sut- 
ceed, they keep on raising wages 
and prices, so we have the cot- 
tinuing process of seller’s infla- 
tion.” 

He blamed continuation 0 
this process on “prices admin- 
istered by the decrees of large 
firms and wages administered by 
point decrees of powerful unions 
together with powerful employ- 
ers or employer groups.” 

Lerner distinguished his pr0- 
posals for “regulation” {rd 
wage and price “contro!” 
these terms: 

“The suggestions are specif 
cally designed to maintain pricé 
and wages which would clear the 
market at full employment wit 
price stability. Nowhere would# 
result in a price or wage below 
that which would clear the ma 
ket, so the cry of ‘control’ woul 
in no way be justifiable. 

“The true interests of lade 
are not damaged by the traé 
unions’ relinquishing the rig 
to institute inflation, or e@ 
by their giving up the right * 
use inflation as an instrum@ 
for attempting to increase t 
wages at the expense of profits 
he concluded. J 

“The true interests of capi 
are not betrayed SUrTee™ 
ering the parallel right to %# 
—or keep feeding—a seller's # 
flation by restricting output ™ 
low capacity so as & ® 
prices... . 

“The justification of the ™ 
economy and its instituue” 
rests ultimately not on any ©) 
cient divine rights but 02 7 
efficiency in satisfying the" 
and desires of a free peoPt 

“The price mechanism § ~ 
central instrument {0% 7 
proaching such an optimuZ 
put, and it does this to thé © 
tent that the prices (nc! 


tear 


wages) are those that ¢: 


Ag 
DV 


'market,”’ Lerner said 








AT THE MERCER COUNTY BAR ASS'N DINNER TO JUSTICE A. DAYTON OLIPHANT, RETIRED 


Hotel Stacy Trent, Trenton 


OT aye 


ts 


l. (1 to r). Ralph S. Mason, Mercer Bar Pres.; Dr. 
“la E. Dillon, State Bar Secy.; Hon. A. Dayton 
8, Guest of Honor and Milton T. Lasher, State 
i. Tes., With portrait of Justice Oliphant to be hung 
“Upreme Court Bldg. 


5 —— 

* William Reich and Louis Gerber. 

2 

te R. Ross, Charles Sabin and Edward A. 


quilter D. Van Riper, Hon. A. Dayton Oliphant 
ef Justice Joseph Weintraub. 


5. Administrative Director of the Courts, Edward 
B. McConnell. Hon. A. Dayton Oliphant and Chief 
Justice Joseph Weintraub. 

6. Monroe Levy and Leon M. Robinson. 

7. George Y. Schoch, Robert L. Solan, Harold D. 
Coleman and James A. Waldron. 

8. Hon. Clifton C. Bennett, Milton T. Lasher, Hon. 
Bernard W. Vogel and Hon. Arthur S. Lane. 

9. Justice Harry Heher and his sons John R. and 
Harry Jr. 

10. Gordon A. Philips, former Bkcy Referee Charles 
H. Weelans and new Referee Joseph Fishberg. 


Tuesday, March 4, 1958 


11. Hon. Theodore J. Labrecque, Walter D. Van 
Riper, Theodore D. Parsons and Hon. J. Edward Knight. 


12. A. Jerome Moore, George H. Barlow and James 
J. Armstrong, Jr. 


13. Ralph S. Mason, Hon. A. 
Chief Justice Joseph Weintraub, 
Schildkraut, chairman of the dinner. 


Dayton Oliphant. 
and Nathan N. 


14. Lawrence N. Stein, Edward A. Sullivan, Regina 
H. Meredith, Edward B. Meredith and Richard J. S. 
Barlow, Jr. 
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U.S. District 


Court Decision 


BANKRUPTCY — INTEREST — 
ATTORNEYS FEES — 


Credit Industrial Co acted as a| 
Harmonica | 


factor for Magnus 
Corporation, the bankrupt, under 
an agreement executed in New 
York and secured by chattel mort- 
gages made and recorded in New 
Jersey and by an assignment of 
accounts receivable. The factor- 
ing agreement specified that it 
was to be governed by New York 
law. The chattel mortgage makes 
no provision as to what law is to 
govern. The agreement provides 
that on the happening of certain 


contingencies, which have occur- 
red, the factors shall be entitled 


to attorney’s fees and costs, but 
specifies no amount. The chattel 
mortgages, however, specify 15% 
of the debt but not more than 
$5,000 as the attorney’s fee. The 
agreement exacts a certain per- 
centage of interest daily. The fac- 
tor, however, aggregated the per- 
centage stipulated instead of mak- 
ing a daily charge, and thereby 
overcharged the bankrupt small 
amounts on each computation. 
The Referee found that there 


was no fraud or fraudulent intent | 


in the overcharges and that the 
factor could retain them since the 


bankrupt had not protested and} 


that the trustee could not protest 
where the bankrupt had not. He 
denied, however, the factor’s de- 
mand for interest on these sums. 
These two issues were certified for 
review. 

Held: The law in this circuit is 
that in the absence of fraud, the 
trustee cannot rectify mistakes of 
the bankrupt and that a waiver 
by the bankrupt, in the absence 
of fraud, is binding on the trustee. 
The Referee found that Magnus 
never protested or complained of 
the charges made though month- 
ly statements were submitted by) 
the factor and that this constitut- | 
eda waiver binding on the trustee. 
The court agrees with this finding 
and hence the question of whether 
New York or New Jersey law would 
apply to recovery of the over- 
charges by the bankrupt need not 
be decided. 

The trustee’s argument that 
under Mew York law an agreement 
to pay interest on interest is in- 
valid is immaterial since the 
agreement here makes no such 
provision and hence the matter of 
overcharges was properly decided 
on federal bankruptcy law. 
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The general rule is that in bank- 
ruptcy, interest on a debtor’s obli- 
gations, secured and unsecured, 
ceases to accrue at the beginning 
of the proceedings. The rule has 
three qualifications: 

1. Where the estate of the debtor 
is sufficient to pay all debts in- 
cluding interest, interest may be 
allowed to the date of payment. 

2. Where income accrues on the 
security after bankruptcy, it may 
be applied to interest on the debt 
accruing after such date. 

3. Where, as here, the value of 
the securit 





| 


y exceeds the debt, the | 


court in the exercise of its equit- | 
able jurisdiction may allow such | 


interest as will amount to a bal- 
ance of equities but in no event 


to exceed the value of the secur- | 


ity. 

Under the third qualification, 
the matter is one of equitable con- 
siderations. The Referee found 
there were overcharges and that 
the demand was for interest on 
the overcharges. Balancing 
| equities he found the factor’s de- 
mand wanting in equity. The 
Referee’s decision was sound for 
the allowance of interest on accru- 
ed interest under the circum- 
stances here would be inequitable 
and violative of the principles 
governing Bankruptcy. The mat- 
ter of the allowance of interest on 
claims against the debtor’s estate 
is one of federal law. 


| preme 


| federal 


the | 


| public 


Lawyers Guild Opposes | 
‘Curb On Supreme 
Court Powers 


Benjamin E. Smith, prominent 
New Orleans attorney and mem- | 
ber of the executive board of 
the National Lawyers Guild, ap- 
peared before Senator Eastland’s 
subcommittee considering the 
Jenner Bill (S. 2646), which 
seeks to curb the powers of the 
United States Supreme Court, 
and presented a resolution pass- 
ed by the executive board at its 
quarterly meeting in Detroit on 
March 1. Excerpts from the reso- 
tion follow: 

“S. 2646, 
tor Jenner, 
limit the 
of the Supreme 
cases. It prov 

Court 
of appellate 
following five 

tiv 






introduced by Sena- 
is entitled a bill to 
appellate jurisdiction 
Court in certain 
ides that tne Su- 
shall be deprived 
jurisdiction in the 
fields: (1) inves- 
tigative powers of Congress; (2) 
employees’ security pro- 
gram; (3) state anti-subversive 
laws; (4) school boards’ anti- 
subversive rules; and (5) admis- 
sion of lawyers to state practice. 

“The bill was stated by its 
proponent to be a measure to 
chastise the Supreme Court for 
its decisions in recent cases 
which incurred the Senator’s 
displeasure Obviously, the 
Supreme Court is not above crit- 
icism, and Senators and the 
generally have the right 


| to criticize or disagree with any 


As held in Matter of Pack-It, 
Inc., Bankruptcy No. 350-57, the 
case of Maryland Credit v. Reeves, 
45 N.J. Super. 205 limited the hold- | 
ing in Bank of Commerce v. Mar- 
kakos, 22 N.J. 428 so that the rule 
in New Jersey now is that a 
contractual stipulation for an at- 
torney’s fee other than in a mort- 
gage foreclosure action will be | 
allowed if the court finds the! 
amount stipulated is reasonable 
Thus under the chattel mortgages 
it is for the court to pass on the 
propriety of the fee fixed. As to 
the enforceability in the federal 
courts, local law applies. 

Under the factoring agreement, 
a right to counsel fees was creat- 
ed but no amount fixed. Under 
New York law, contracts calling 
for payment of fees and costs are 
enforceable as any other contrac- 
tual obligations. Since no fee was 
set the parties are deemed to have 
agreed to a just and reasonable 
_| fee. This is a question for the 
| Referee who has superior know- 
| ledge of the facts. The determin- 
|} ation of the attorney’s fee under 
ithe factoring agreement is re- 
| manded to the Referee. 

Opinion by Meaney, D.J., filed 
| Mar. 4, 1958 in Magnus Harmonica 
Corp. No. B 700-55. Joseph F. 


_. | Walsh for Trustee. Max L. Rosen- 


stein for factor. 


Announcements 


Richard Lifland has become 
associated with the firm of David 
& Albert L. Cohn at 152 Market | 
|St., Paterson. 


Irving Ostrow has Maer as- | 
sociated with the firm of Mc-|} 
| Kinley and Schiff in the general 
|practice of law at 744 Broad 
Street, Newark. 





| 


Lillian Forman-Neubauer has | 
| moved her offices to 111 Clinton | 
|Avenue, Newark 2, where she | 
| will continue the general prac- | 
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|Supreme Court. 


| cis 
| The proponents of the bill 
lis 


boston 


1 fi 


particular decisions of the Court. 
Moreover, as a practical matter, 
whenever a Supreme Court de- 
cision is based upon other than 
constitutional grounds it is 
within the power of Congress to 
alter the rule announced by en- 
acting legislation which will 
establish a different rule. ; 

“Two of the recent decisions at 
| which the present bill is directed 
are Cole v. Young, dealing with 
the federal employees’ security 
program, and Pennsylvania v. 
Nelson, holding that Congress 
had superseded state legislation 
in the field of anti-subversive 
legislation. In both cases the 
Court’s opinion was limited to a 
finding of Congressional intent. 
There is no Constitutional bar- 


rier to the enactment of legis- 
lation by Congress to declare 
that its present intent is other- 
wise. Indeed, numerous  Dills 
have been introduced for pre- 
cisely that purpose. The failure 
of those proposals to secure 


Congressional approval serves to 
attest the correctness of the Su- 
preme Court’s views on the is- 


sues. Moreover, even if Congress 
dces enact new and different 
legislation in the two fields 
mentioned, it is not consistent 
with our form of government 
to suggest that the programs 
should not be subject to Su- 
preme Court review to confine 


|their administration within the 
|bounds of the Cong 
|tent and the Constitution. 


ressional in- 


“The bill does not bar judicial 


;review in the fields which it 
| covers, but provides only that 
| review must fall short of the 


It thus permits 
and inconsistent de- 
ions by eleven different Cir- 
Courts of Appeal and 48 
rent state supreme courts. 
thus 





cuit 
| differ 


prefer confusion to order. 

“The real purpose of the Dill 
to disci e the Supreme 
Court because it has recently 
upholding civil liberties. 
even though four members 


) 
lin 


|Th 


lof the Supreme Court are Eisen- 


hower appointees who were con- 
rmed by Senates consisting 
substantially of the present 
membership. In the light of its 
purpose and effect, the bill is 
obnoxious because it interferes 
with the independence of the 
judiciary and with our Constitu- 
tional system of separation of 
powers. 

“It happens that the National 
Lawyers Guild believes that the 
Supreme Court decisions which 
have offended Senator Jenner 


Jurist Urges Less Reliance On The Courts 


Hand Concludes Holmes 
Lectures 
Last of three articles 


CAMBRIDGE, MASS. 


“Frailties.” 


(ACCN) 
—Retired U. S. Judge Learned 
Hand has cautioned against re- 
lying too heavily on the courts 
for protection against legislative 


may damage the public sense of 
awe and respect which he be- 
lieves secures peaceful compli- 
ance with judicial decisions. 
Another problem is that judges 
often disagree on legislative 
wisdom. “This is disastrous,” 
Judge Hand contends, “because 
disunity cancels the impact of 
monolithic solidarity on which 




















“Each of us,” Judge Hand con-|the authority of a bench of ‘ 
tends, must in the end choose | judges so largely depends.” 
for himself how far he would) He concluded: . 
like to leave our collective fate Re. have tried to strike a bal- §., 
to the wayward vagaries of popu- ance between the advantages of ff ., 
lar assemblies.” our 0 wn system and one in which © 

“For myself, it would be most We Might enjoy at least the pro- ff 5g 
irksome to be ruled by a bevy ‘ection of judges against our § i, 
of Platonic Guardians, even if I roleprencsing To me it seems be:ter 9 7 
knew how to choose them, which % take our chance that such @ +», 
I assuredly do not. If they were CM titutional restraints as al. 
in charge, I should miss the ready exist may not sufficiently 
stimulus of living in a society 4?rest the recklessness of pop- 
where I have, at least theoreti- | U/ar assemblies. alt 
cally, some part in the direction inn 
of public affairs,” he said. Boston University sl 

In the last of three Oliver Purchases New Law acct 
Wendell Holmes lectures at the School Building est 
Harvard law school here, Judge ie ae Se Col 
Hand rejected the notion that For use of its School of Law 21. 
courts could or should give spe- Boston University has purchased F: 
‘ial protection to the interests | the large building at 881 Com CON 
guarded by the First amendment monwealth Avenue, Boston, ac- FF nin, 
to the Constitution — notably, | cording to an announcemen: by thre 
freedom of speech and religion. President Harold C. Case, who § done 

He discussed in detail the characterized the step as an fa» 
“clear and present danger” doc- | “important part” of Boston Uni- one 
trine first set out by Justice |versity’s long-range $60,090,000 refer 
Holmes. This is the view that development program aimed in ewe 
congress might not restrict the part at centralizing all but one s 
propagation of ideas in speech | of the University’s 15 Schools 
unless the speech was likely to Colleges on the Charles 
bring about a substantive evil, Campus. 
such as revolution. The six story future home 0: 

It is Judge Hand's opinion!|the Law School, once know 
that the “clear and present the Youth’s Companion Buil 
danger” test oversimplifies and|and now occupied by the 
canceals many interests that | Division of Employment Sec 
must be weighed in any free 


speech case, such as the value of 
the speech and the harshness of 


the restriction. 


“T doubt that the doctrine will 


persist,” he said. 


Concluding the lecture series, 










tween the new building of 
University’s School of Fine 
Applied Arts at 855-857 C 
monwealth Avenue and Bo 
University Field (formerly B 
Field). It will be entirely 


moc: 


al0u 























Judge Hand reviewed his own ernized and adapted to the spe- 
basic proposition—that the ial needs of the Law Sch 
courts should confine within Purchase price from the pres —>Pusines 
narrow limits their power to de- ent owner was not disclose C firm 
clare statutes unconstitutional. building has approximatel faich ) 
“WwW Why should we retreat now,” square feet of space. ae pre 
he asked, “if it has become the sident Case stated that: aaracts 
custom to go further, and cor- drive for funds will be 1 launchet bid wit 
rect patent deviations from a by the University on be ‘ the r 
court’s notion of justice?” the Law School and that clos the 
He noted the asserted benefits to $1,000,000 will be needed 2mm the se 
of protecting a free society “by transform the interior of S the 
means of an agency made ir- building. A cooperative : 200d w 
responsive to the pressure of paign is planned, involving Rev. | 


public hysteria, public panic and 






and faculty EATH 





School alumni, 














































































public greed.” the public. Dr. Case antici Eclusion 
“The most important issues that “two or three years a ded by 
here arise when a majority of be required to complete t the In 
the voters are hostile, often bit- which includes defrayi ng 34, for 
terly hostile, to the dissidents cost of the building. Deficia: 
against whom the statute is di- Dean Hett rick stated tha ath of 
rected; and legislatures are more “law center’ involving 
likely than courts to repress areas of basic research and 
what ought to be free.” training, would be estab. KAR 
Beyond the speech problem, the new building, as ¥ 
Judge Hand said that “judges greatly improved law 100. 
are perhaps more apt than leg- riage volumes, “the ! 
islators to take a long view, but any great law school.” He Pert 
that varies so much with the “I ant icipate that 881 C ® TYPE. 
individual that generalization is wealth Avenue, in the 
hazardous.” ahead, will become the cé * CORP 
Weighing against the judicial for a very vital program i ~ SAM 
review doctrine, he said, is the education.” 
fact that it involves courts in » Sold 
political judgments and_ thus Throug 
are good decisions and sound oe 
re 4 S$ S na S © i 
law. But even if we disagreed | ; ; & SIGLER © ref 5 
with the decisions, we would EF ACCREDITED PUBLIC ADJUST 
Page Piggy nie oe INSURED PROPERTY LOSSE 9 bus; 
oppose this bill as endangering oF ; N 


the integrity of 
tem... .” 


our judicial sys- 
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.- By Harold Kamens 
i- <% UNDERSTATEMENT OF IN- 
COME: Having conducted busi- 
ness for several years under var- 
ious fictitious names and having 
‘siled to record many of its sales, 
3 partnership hired a reputable 
accounting firm in the middle 
ch of 1945 to determine all omitted 
of sales SO that the partnership 
sould make a voluntary dis- 
slosure of the unreported income 
al- to the Treasury. The account- 
ant: determined that sales of 
$295,000 had been omitted in 
1945; they included these sales 
in the 1945 partnership return. 
The Commissioner contended 
that $101,000 additional sales re- 
mained unreported for 1945. 
Held: The court agrees. But it 
D- § -fuses to approve a fraud pen- 
alty; there was an earnest and 
ronscientious attempt by the 
partners, acting through their 
accountants, to prepare an hon- 
est return for the taxable year. 
Cohen, 27 TC 221, acq. IRB 1957- 


Chl 


FAILURE TO REPORT IN- 
m- § COME: Taxpayer practiced med- 
icine aS an eye, ear, nose, and 
throat specialist. The Commis- 
sioner alleged he failed to re- 
: port as income rebates received 
-nl- B from an optical company for 
referral of patients. He was con- 
victed for criminal tax evasion 
for some of the years involved 
and while free on bond, fled to 
Canada. 
Held: The court rejects tax- 
payer's argument that the re- 
bates were gifts and concludes 
that the failure to report them 
was intentional and fraudulent. 
Furthermore, since taxpayer had 
.., @eansferred his assets to Can- 
adian bank accounts in his wife’s 
.,.geame and was rendered insol- 
~~. rent thereby, the wife is held 
lable as transferee of her hus- 
and. Gilmore, TCM 1957-85. 
Rev. Rul. 57-480: GROSS IN- 
OME DEFINED: Where the 
pres business of a professional man 
o: firm, or any other business, 
hich is dependent solely upon 
ne professional skill or other 
hat ipeoaracteristics of the owner, is 
.4[eod without a valid assignment 
alt cig the right to the exclusive use 
close the firm name, no portion 
ied te the sales price may be treated 
nfes the proceeds from the sale 
f goodwill. 
Rev. Rul. 57-483: CERTAIN 
NEATH BENEFITS: The $5,000 
jpaté clusion from gross income pro- 
woutmtded by section 101 (b) (2) (A) 
> drivtqt the Internal Revenue Code of 
4, for amounts received by a 
eneficlary on account of the 
that § rath of an employee, may not 
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Federal Tax Notes 


be prorated over the entire per- 
iod for which monthly install- 


ments of a death benefit in ex- | 


cess of $5,000 will be paid; but, 
if such payments represent 
amounts in which the employee 
only a forfeitable interest 
while living, the entire amount 
of each installment shall be ex- 
cluded from gross income until 
there has been received and ex- 


had 


-luded an amount not in excess | 


of $5,000, after which all amounts | 
received shall be included in|} 
gross income. 


Rev. Rul. 57-485: 
BUSINESS EXPENSES: An ex- 
pense accrual by a corporation, 
employing the accrual method of 
accounting, of the anticipated 
payments of personal injury 
claims pending at the end of the 

year does not constitute 
an allowable deduction for Fed- 
income tax purposes, in a 
in which the liability for 
claims is contingent rather 
than actual 

Rev. Rul 57-502: TRADE OR 
BUSINESS EXPENSES: A cor- 
porate officer who claims deduc- 
tion for traveling and entertain- 
ment expenses incurred on be- 
half of a corporation must bear 
the burden of proof that he is 
entitled to such deduction. Re- 
imbursement for such expenses 
the corporate officer or a 
resolution requiring the assump- 
of such expenses by him 
would tend to indicate that they 
are a necessary expense of his 
office. However, the absence of 
such evidence would not of it- 
self necessarily result in the dis- 
allowance of deductions, pro- 
vided it can be established other- 
wise that the expenses are a 
necessary expense of the office. 


Rev. Rul. 57-503: LOSSES 
(ITEMIZED DEDUCTIONS FOR 


taxable 





the 


to 


tion 


INDIVIDUALS AND CORPORA- | 


TIONS): Where a corporation 


abandons a business during a/| 


taxable year and, in the same 
year, abandons all the assets of 
the business, including pur- 
chased goodwill, the corpora- 


tion’s basis in the asset goodwill | 
is deductible as an ordinary loss! 
in arriving at taxable income for | 


that taxable year. In the event 


the deductions for the year of} 
abandonment, including the de-| 


ductions for goodwill, exceed the 
gross income for such taxable 
year, the excess will be taken 
into consideration 
ing the net operating loss of the 


taxable year pursuant to Ssec-| 


ion 9 + , e} : : 
tion 172 of the Internal Revenue lequally in the proceeds 


Code of 1954. 
Rev. Rul. 57-507: 


RECOGNITION OF, GAIN 
LOSS: Where a taxpayer creates 
an irrevocable trust for his wife 
to provide for the discharge of 
his obligation to her for the re- 
mainder of her life, with the 
remainder interest in the trust 
to an educational organization, 
the transfer of property to such 
a trust will result in the realiza- 
tion of taxable income and al- 
lowable contributions to the 
grantor. Capital gains realized 
by the trust, from the disposi- 
tion of property, which are by 
the terms of the agreement 
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DETERMIN- | 
ATION OF AMOUNT OF, AND| 
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| 

| specifically allocated to princi- 
|pal, constitute allowable deduc- 
jtions under section 642 (c) of 


| Rev. Rul. 57-518: DEFINI- 
| TIONS RELATING TO CORPO- 
|RATE REORGANIZATIONS: 





| Where one corporation transfers 
|70 percent of its assets to an- 
other corporation in exchange 
solely for part of latter’s 
voting stock and then liquidates 
pursuant to a plan reorgani- 
zation, the properties to be 
transferred constitute “substan- 
{tially all” of the properties of 
|the transferor and the transac- 
| tion qualifies as a reorganization 
under section 368 ‘a) (1) (C) of 
jthe Internal Revenue Code of 
1954, where the properties re- 
tained are approx t equal 
in value to the am of the 
liabilities paid and are confined 
to cash, account receivable, 
notes and three percent of its 
total inventory. 

Rev. Rul. 57-528: TAXABIL- 


ITY OF BENEFICIARY OF EM- 


PLOYEES’ TRUST: A contribu- 
tion by an employer to a trust, 
forming a part of a plan of de- 
ferred compensation for em- 


ployees, which is deductible by 
such employer under the provi- 
sions of section 404 (a) (5) of the 
Internal Revenue Code of 1954, 
and where the employees’ rights 
to or derived from such employ- 
er’s contribution or such com- 
pensation are non-forfeitable at 
the time the contribution or 
|compensation is paid, is taxable 
to the participating employee 
under the provisions of section 
402 (b) of the Code 





ORDINARY INCOME: Tax- 
payer, a rancher, purchased 800 
head of cattle. He separated the 
heifers from the steers and 
placed some bulls with the 
heifers in order to breed them. 


later that year, because of dif- 
ficulties in feeding the cattle, he 
sold the entire herd without any 
distinction being made between 
heifers and steers 

Held: Taxpayer did not estab- 
he was in 
breeding cattle; he merely show- 
ed a desire to start a breeding 
herd. Gain from the sale of the 


engaged 





herd was therefore ordinary in- 
|come. Carter, TCM 1957-65 
FRAUD PENALTIES: Tax- 
payer, owner of a hardware store, 
and a shipping clerk for a sup- 
plier, joined in a scheme where- 
;by the latter took galvanized 
} merchandise from his employer’s 
warehouse which taxpayer re- 
ceived and sold. They shared 





Held: Deficiency determina- 
tions and fraud penalties against 
taxpayer sustained since she! 
failed to prove that she did not 
understate her sales. Bennet, 
CA-6, 2/18/57. 

GAINS TO REPORTED IN- 
COME: The Commissioner added 
gambling gains to the reported 
income of the taxpayer, a racing 





Stable owner and operator of a 
race-wire service. The taxpayer 
contended that the winnings in 













question were bets made for 
another. Prior to the income tax 
investigation, the detailed re 
cords of these gamblins ains 
had been destroyed by yer. 

Held: The Com sioner‘s 
computation was reasonable and 
the taxpayer did not prove the 
determination was rroneous 
Wexler, cert. den., 6/2 

LOSSES: Oil roy rere 
sold at prices between $40 and 
$100 during 1946-1948 

Held: These royalties became 
worthless before the year they 
were sold for nominal amounts 
and can be worthless even while 


legal title is retained. Loss de- 
nied. James Petroleum Corp., 
cert. den., 3/25/57. 

LOSS DEDUCTION: Taxpayer 
invested in stock of two airline 
companies. In the taxable year, 
the liabilities were so great that 
the prospect of his recovering 
any part of his investment ap- 
peared hopeless. 


the Internal Revenue Code of| 
1954. 


Magna Carta For Foreign Investments 
Proposed 


Demptster McIntosh, Manager 


of the Development Loan Fund, | 


said today that businessmen who 


invest capital abroad should be | 


protected against all risks. 

He told the Foreign Aid Con- 
ference at the St&tler Hotel in 
Washington, D. C. that foreign 
investors should not be subjected 
to any risks that they do not 
encounter on the home front. 

McIntosh made his statement 
in response to a question sub- 
mitted to the conference 
Major General Julius Klein, of 
Chicago, a delegate to the meet- 
ing. The question was: “Has any 
thought been given to the adop- 
tion of an international agree- 
ment, a Magna Carta, so to 
speak, for the protection of for- 
eign investments, including the 
establishment of an_ interna- 
tional court to handle disputes 
arising from expropriation, con- 








Held: A loss deduction is al- 
lowed for worthlessness of the 
stock even though no “identifi- 
able events” occurred in the tax- 
able year. Howe Estate, TCM 
1957-58. 

BAD DEBTS: A tenant in tax- 
payer’s office building who was 
in arrears executed a demand 
promissory note in 1948 for the 
arrearages and at the same time 
started a new rental arrange- 
ment at an increased rent. 

Held: The portion of the ten- 
ant’s indebtedness evidenced by 
the notes became worthless and 
uncollectible in 1950. However, 
the balance of the indebtedness 
evidenced by the new account, 
which taxpayer continued as an 
open balance and on which some 
payments were made, could not 
be deducted in 1951 as a bad 
debt. Elmira City Realty Corp., 
TCM 1957-53. 

DEDUCTIONS: Salary, rent 
and interest expenses were ac- 
crued on taxpayer’s books but 
were not actually paid in cash 
to the payees, who were control- 
ling stockholders, within 2-1/2 
months after the close of the 
taxable year. The Commissioner 
disallowed them as unpaid ex- 


penses, owed to related stock- 
holders and nondeductible un- 
der the Code. 


Held: During the 2-1/2 month 
period taxpayer could have bor- 
rowed sufficient funds to pay 
the amount accrued, and holds 
that the amounts credited to 
the payess were includible in 
their income under the doctrine 
of constructive receipt. The 
claimed deductions were, there- 
fore, not barred. Geiger & Peters, 
Inc., 27 TC No. 113, acq. IRB 
1957-23. 

ADJUSTMENTS TO INVEN- 
TORY: A cattle dealer filed his 
first return in 1940 on a cash 
basis and showed no inventories. 
In 1941 and in all years there- 
after, when there were inven- 
tories, he consistently used them 
in computing his income. The 
Commissioner made corrections 
in the inventory and taxpayer 
protested that his use of inven- 
tories was improper and they 
should be completely ignored. 

Held: The _ cash-basis-plus- 
inventory method clearly reflects 
income when there are no ac- 
counts receivable or payable. 
The court approves the Com- 
missioner’s adjustments to in- 
ventory. Carter, TCM 1957-65. 


by | 


| President of 


fiscation or nationalization.” It 
was put to a panel of the con- 
ference by Vice President Nixon, 
who commented that it repre- 
sented a proposal advanced in 
San Francisco last October by 
Hermann J. Abs, who heads the 
Society To Advance the Protec- 
tion of Foreign Investments. 

Since its presentation, the 
Magna Carta proposal has won 
widespread approval throughout 
the free nations of the world. 
The most recent endorsement 
came from Charles S. Rhyne, 
the American Bar 
Association. 


Buying and Selling 
Business Topic Of 2-Day 
PLI Forum 


NEW YORK, March 10,—Sev- 
eral hundred lawyers from more 
than 20 states will attend a two- 
day forum on the problems of 
buying, selling and merging 
businesses, to be held at the 
Hotel Commodore in New York 
on Friday and Saturday, March 
21 and 22. 

The sale and purchase of as- 
sets or stock and other forms of 
transactions will be studied in 
a program sponsored by the 
Practising Law Institute of N. Y 
A panel of 15 corporation and 
tax lawyers, long experienced in 
handling such transactions in 
varying degrees of size and 
complexity, will analyze methods 
of handling the problems of 
putting businesses together 
There will be an opportunity on 
both days to submit questions 
and problems to the panel. 

Members of the panel will 
make suggestions on investigat- 
ing and evaluating proposed 
deals, handling seller’s and buy- 
er’s problems, negotiating the 
agreement and closing techni- 
ques. Other practical topics in- 
cluded in the program are solv- 
ing buyer’s and seller’s tax prob- 
lems, protecting buyers and 
sellers, meeting S. E. C. require- 
ments and minority stockholder 
problems. 

The registration fee is $35 for 
the two-day program, which 
includes luncheon at the hotel 
each day. The fee for one day’s 
attendance is $20. Registrations 
and requests for detailed infor- 
mation should be addressed to 
the Practising Law Institute, 20 
Vesey Street, New York. 
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Bills Vetoed 


Governor Meyner “pccket- 
vetoed” the following bilis de- 
livered to him at the end of the 
1957 Session. Last Friday 45 days 
elapsed since sine die adjourn- 
ment without the Governor sign- 
ing these bills and they are 
dead.” They were filed in the 
State Library today. i 

S-88 Sca Shershin. To provide | ..., 
that treatments by spiritual | 
means or in accredited institu- 
tions shail be covered under 
workmen’s compensation. 

S-288 Shershin. To provide for 
Childrens’ Bureaus and for coun- 
ty and municipal cooperation in 
connection therewith. 

A-448 Bivona. To authorize the 
appointment of a family coun- 
selor by the freeholder board in 
counties in which a juvenile and 
doriestic relations court may be 
established. 

LEGAL NOTICES 
PAKE NOTICE, that the undersi ie will | ? 


yurt, Court |? 
the 25th 





Jersey, 





v ae nl to assume the name of 
PATRICE ANN, KAZE] 

PATRICE ANN KILDUFF, an infant 

by EDNA MAY KAZEL, as parent and | 
matural guardian of PATRICE ANN 
KILDUFF, in 


ss Schwartzman Attor 





Charle 
$33 30 Oak Tree Road 
Iselin, New Jersey 


Ie Mar. 13. 20, 27 Apr 5 $10.08 


Mareh 7, 1958 
ATTSTROM, de- | 


ADRIAN M 

og of the County of} 
Sex, this day made, on the application of 
1e undersigned, Executor of said deceased, 
notice is) hereb; to the creditors of 
said deceased, to exhibit to the subscriber | 





6 












der outh or affirmation, and 
jem Ss against the estate oi rsed, 
within six months from this date, or they 
vill be forever barred from prosecut or 

overing the same against the subscribe 


rHE HOWARD SAVINGS INSTITU TION 
PAVID S. BINGHAM, Attorney 
744 Broad Street 
Newark 2, N. J 
1..J Mar. 13, 20, 27, Apr. 3, 10 





Dated: March 6, 1958 

STATE OF ALICE B. WRIGHT, deceased. 
1’ to the order of ADRIAN M. 
t Surrogate of the County of | 
made, on the apjpaication of 
Executor of said deceased, 
given to the creditors of 
the subseriber 
nder oath or affirmation, their claims and | | 
der nds ugainst the estate of said deceased, 
within six months from this date, or they 
will be forever ne from prusecutu 
eeovering the me ugainst tne subs 
CHIE “HOWAR aT SAVINGS INSTITI 
PAVID S. BINGHAM, Attorney 
744 Broad Street 
Newark 2, N. J. 

JA Mar. 13, 20, 27, Apr. 3, 10 






said deceased to exhibit 















STATE OF NEW JERSEY 
DEPARTMENT OF STATE 
CERTIFICATE OF FILING OF CONSENT 
BY STOCKHOLDERS TO DISSOLUTION 
To all to whom these presents may come, 

Greeting: 

WHEREAS, It appears to my satisfaction, 
by duly authenticated record of the proceed- 
— for the voluntary dissolution thereof 

leposited in my office, that the 

“LOWERS INCORPORATED 

a sg yer rs of this State, whose principal 
is situated at No. 40 Journal Square, in 
ity of Jersey City, County of Hudson, 
State of New Jersey (Maurice M. Krivit, 
being the agent therein and in charge 
thereof, upon whom process may be served), 
bas complied with the requirements of Title 
14, Corporations, Genera!, of Revised Stat- 

f N Jersey prelimina ry to the 
Certi ite that such consent | 


| 














‘NOW THERE PORE. I, EDWARD J. PAT- 
S te of the State of 





st corporation on the Tenth day | 
of “VMs irch, 1958, file in my office a duly ex- 
ecuted and attested consent in writing to 
the dissolution of said corporation, executed | 
by more than two-thirds in interest of the} - 
stockholders thereof, which said certificate | 
and the record of the proceedings aforesaid | 
“ure now on file in my said office as provided 
by law. 





IN TESTIMONY WHEREOF, I) 
have hereto set my hand and af- | 
fixed my official seal, at Trenton, | 
this Tenth day of March, A.D..| 


Seal) one thousand nine hundred = and] 
tifty-eight | 
EDWARD J PATTEN | 
Secretary of State 

1..4 Mar. 13, 20, 27 $21.60 








STATE OF NEW JERSEY 
DEPARTMENT OF STATE 
CERTIFICATE OF DISSOLUTION 
1 all to whom these presents may come, 

‘ireetina: 
WHEREAS, It appears to my satisfaction 
w duly authenticated record of the proceed 
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| 
| 
| 
| 
| 
| 
| 
| 
| 

















Prarie ATE OF DISSOLUTION 






wars to my satisfaction, at ee to my satis: 






















1e -ntic ate on record of 










































































































it 10:00 o'clock A.M. | ed, 





wb 





























i and atte sted consent | 








said consent and the 

















E > 
BANKING “( ‘OMPANY 














y-sixt nl day ot —. 











AGNES L. McCAFFERTY, ; 
















DEPARTMENT OF STATE 





appears to my satisfaction 
pnticated record of the proceed 
voluntary dissolution 








* ANASTASIO RILLI also known 





; on the application of 
undersigned, Executors of said 




















under oath or affirmation, 
demands against the estate of said deceased, 








from prosecuting or 


| recovering the same against the subscribers 
PETE : we corporation did, on the 





nly executed and attested consent 






proceedings aforesaid are now on file | ¥ 











Surrogate of the County of 
this day made, on the application of 
Administrator of said deceas- 
; given to the creditors of 




















| demands against the estate of said deceased, 
in six months from this date, 
barred from prosecuting or 
» against the subscriber. 





Certify that the | will 




























2 COURT BAR.) JERSEY 
CHANCERY DIVISION 

















ae 


th against e 
PE TER. z VAN NORDE. 


of the State of New Jerses 








| om. 





presents may come 





ithenticated record of the said office as provi ded be 


ings for the voluntary dissolution thereof | 54, 


by the unanimous consent of all the stock- 
holders, denosited in my office that 
ERL HOLDING COMPANY, INC. 
a corporation of this State, whose principal 
flice is situated at No. 263 Cedar Lane, in 
p of Teaneck, County of Ber- | ’ 
New Jersey (Perey Simeon, | * 
the agent therein and in charge thereof, | 
whom process may be served), has | 
“i with the requirements of Title 14, 
rations, General, of Revised Statutes 
New Jersey, preliminary to the issuinc 
f this Certificate of Dissolution. | 
NOW. THEREFORE, I, the Secretary of | 
State of the State of New Jersey, Do Hereby 
ertify that the said corporation did, on the 
“nth day of March, 1958, file in my 
a duly execute and attested consent 
writing to the dissolution of s#id cor- 
poration, executed by all the stockholders 
thereof, which said consent and the record 
of the proceedings aforesaid are now on file 
my said office as provided by law. 
IN TESTIMONY WHEREOF. 1 
have hereto set my hand and af- 
fixed my official seal. at Trenton, 
this Tenth day of March, A.D., 
Seal) one thousand nine hundred and 
fifty-eight 
EDWARD J. PATTEN, 
Secretary of State. 
1..J Mar. 13, 20, 27 $21.60 










































» intersection of the northerly | 
Avenue with the easterly lit 





z the | agent therei ia and in charge thereof, 








the requi rements of Title 14, 


southeasterly parallel with 
of Bm Statutes 





svU RROG. ATE’S COU RT 
P. 





land conveyed by Benjami n H. Squier 





TacathweukEely along 








State g New Jersey, 
> said corporation did, 

















chel 1 100.32 feet to a line drawn parallel 





ly execu ited and att tested ‘consent 









northwesterly 150.17 
















142-148 South 14th Street, proceedings aforesaid - ‘now oD file 










me 
TESTIMONY WHEREOF, 












Nineteen sted by Nine Ben dred. and Thi rty- 
Fx Ur on ars and Forty Cents 
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— STATE OF NEW JERSEY STATE OF NEW JERSEY | SHERIFF'S SALE | SHERIFF'S SALE STATE OF 
ce 8 ARTMENT _. JEPARTMENT OF STATE SUPERIOR LAW) €-197 Superior (Law) D-232 DEPARTMENT ATE 
. ‘ RT IFIC ATE OF RTIFICATE OF DISSOLUTION SUPERIOR COURT OF SW JERSEY, LAW|] SUPERIOR COURT OF NEW 7 ERSEY CERTIFICATE OF DISSOLUTION 
“com ee ene me ull to whom these presents may come,| DIVISION, ESSE OUNTY, DOCKET | LAW DIVISION, ESSEX COUNTY | fo all to whom these presents may con 
bi a Greetin } NO. J-8156-55—San Sheitelman, t/a} Docket No. L-949-57 & J2512-58 Greetin 
B WH sfa WH satisfaction, | S ] it Pp f, vs. Henry Consumers Investment Co., corporation of WHEREAS, It appears te my satisfaction 
we r _the proceed- de nts. Execu-| New Jersey, Plaintiff, vs. William Crozier} vy duly authenticated record of the proceed 





fer the voluntary dissolution thereof 





































































































































































































































Bs * and Jennie Sregjer, his wife, Defendants. 
nt of al a sta ted writ of | Executior unanimous consent of ail the stock 
7 posited in my office that t I 1all expose virtue of the above stated writ of | rs, deposited in my office that 
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Book On Traffic Law 
Enforcement Published 


law enforcement titled Know the | 
Law has been announced by 


western University, Evanston, III. 

The new volume is a collection 
of 
appeared in the “Know the Law” 
section of the Traffic Digest & 
Review, monthly magazine of the 
Institute. 

Co-authors of most of the 
articles are two members of the 
Institute’s legal staff, Robert L. 
Donigan, general counsel, and 
Edward C. Fisher, associate 
counsel. Other contributors in- 
clude law professors, judges, and 
bar association officials. 

Regarded for many years as a 
valuable source of legal infor- 
mation concerning all phases of 
raffic law enforcement and the 
administration of justice in traf- 
fic cases, the “Know the Law’ 
articles appeared first in the 
Traffic Review and the Traffic 
Digest, predecessors of the Traf- 
c Digest & Review 

Publication of selected articles 
under one cover was undertaken 
by the Traffic Institute in the 
belief that making the material 
available in permanent 
would provide a much needed 
reference volume for judges, 
prosecutors, other lawyers, and 














































Publication of a 442-page book | 
on the legal aspects of traffic | = ao 


the Traffic Institute of North- | 


selected articles which have | 2 


form | 


| Institute at $7.00 per copy. 





Essex Weekly Call 





















New York Lawyer's | CLASSIFIED ADVERTISING 


Ass'n Ethics Opinion 
































































































= = Ei a ee toi EMPLOYMENT OPPORTUNITY | EMPLOYMENT OPPORTUNITY 
The FRIDAY, ie tee aan | JESTION N | YOUNG ATTORNEY—WITH SOME TRIAL = 
y ot Gee ogee 3 “yp nee re sad po Pensa! QUESTION NO. 464 experience. Partial remuneration and office ATTORNEY 
Room 226°Court | DIVISION OF FEES hange for part time services. 
will be subject to! | Impropriety of Attorney Shar- e ce, date of admission, pre: STYMI E a ? 
r. 1407, 1830,| ing Fees With Family Of De- |"? swietioes and sefrretees “Bor 402. | we can offer excelent chances for, advance 
r 52." (1855 ceased Associate. YOUNG ATTORNEY TO ASSOCIATE WITH ~ wisn "Eset trainiag. 
a od. 19%"! A and B had been associated | o: gence and compensations give experi. | Company car provided when in the ‘fed 
zat: o2,/in the practice of the law for | em 224 58 ary desired. Bux 480. | CRestview —_=— 
2064 a number of years. They used 
z148 the name of “A & B” although Bankruptcies | ALLSTATE 
they were not partners, in the ae 
=== | sense that they maintained sep-| The names es are abbreviated INSURANCE co 
law enforcement officials. arate accounts and_ separate|** ‘%" ! Tfaliyn; PoP staid ’ 
Know the Law contains 101 staffs and did not share profits, MOUNTAIN AVE MURRAY HILL 
articles classified under eight) though work done by one as- a 
major parts. These are Traffic, sociate for the clients of the geice and co rte typ npg 
Law, Rules of Evidence, Law of! other was paid for by way of 2 jone and fF Box ‘ar 
Arrest, Criminal Law and Pro-| percentage of the servic arge 5 
cedure, Constituticnal Law, Traf- billed for that work. — ve pa pen EMPLOYMENT ee 
fic Courts and Justice, Driver’s several years ago, one of them Ave Passaic jghapt X1; Mab EXPERI 7 
License Law and Miscellaneous| ya; to wndergo an operation «!.; sir. Avan L. T aaiin? $6. a 
Matters. ; and they rather quickly pre-| "Pi benutile: cls let” Ga. Tie see | ne and commercial - 
Significant statutory law, court pared and signed an agreement solr. Wil-| where in N. J. wi 
cases, and court decisions rela- which provided that on the & t/a Uncle} NJ-NY ATTY = 
ting to the apprehension, Prose-| death of either, the survivor “S10 192.86: a's com 
cution, and adjudication of traf- | syoujg take over the others busi- Peale! ake 


fic violators are discussed by 


' the authors. 


In addition they have written 
a number of articles explaining 
U. S. and state high court deci- 
sions affecting the basic prin- 
ciples of investigation and prose- 


cution of criminal cases in 
general. 
Bound in hard cloth cover 


with Gold Stamping, Know the 
Law is offered by the Traffic 















ROY GRIFFITH JONES 
PATENT ATTORNEY 
Formerly Patent Advisor, | 
U. S. Gov., Dept. of the Army 
Chamber of Commerce Bidg., 
24 Branford Place, Newark, N. J. 
Mitchell 3-6136 








NORMAN N. POPPER 
REGISTERED PATENT 
ATTORNEY 
17 Academy St., Newark 2, N. J. 
Mitchell 2-1406 
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Certainly! Let her phone 


will be shipped prepaid in 


on orders received by noon 


* Stock and 
Transfer Ledger 
x0 Corporate 
Desk Seal 

* 3-Ring Minute Books 
with Booster and 
Rag Content Bond 
Minute Paper 
Book of Beauti- 
fully Lithographed 
COPYRIGHTED 
Stock Certificates 
indestructible, 
Heavy Duty 
Lift-Top Box 


MINUTES 


4 Different Outfits, Starting at 


MArket 4-5577 
ALL-STATE 






502 HIGH STREET « 





$45” 


Quality made for beauty and endurance 


OFFICE 
SUPPLY CO. 


NEWARK, N. J. 


in the data, and your 


NEW CORPORATION OUTFIT 


*with exclusive self-filing drawer 


5 HOURS! | 


(or, ready for pick-up by 2 P.M.) 
Service that only a manufacturer can give 





Also Available: 
* *Reinforced Drawer, 
$2.00 additional 


* Gold Lettering on All 
Books, at $1.00 


¢ Printed Minutes 
at $1.00 

* Pocket Seal, at 
$1.25 additional 
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ness and continue to use the I 1 Lane, Union; 
= . fF 66 . ee f i hapt. 2 lig $2 3; assets $294,- — 
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business directly resulting there- | summer clerkship, Essex County b 
é ble for lew rol ( 
from.” It was not necessary that : solr. Dont onim ; 1. dcoe te ee ee D 
any part of the services should | = ANATO, Joseph, 518 E. Vine St 2840 after 8 P.M. Fol 
vol.; liab. $15,263.56; assets $277; | piniagurecde eUs 
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| death. GRANATO, Mildred, 518 E. Vine St., sain. | sein mee thel U. | 
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| vised concerning these points. a 
ANSWER TO QUESTION NO. 464 STROG ER 





| 
»| RETIRING *. Ac TITIONER OFFERS La? 










































The carrying out of this agree- 1 library book cases for le: las t 
| ‘ wquity ati Ss - Corpus ris, vos 
ment would be inconsistent with | 
Canon 34. The good will of a | ATL Tr iss ad Digen => ae 
legal practice is not an asset -| plus x ike and book cea aaa ae 
»ither [a lawyer] or his} TREIH. a) —— 
ee oe ee es -| SERVICES FOR LAWYERS 
proposed payments would rep- Friedman | HANDWRITING EXPERT, EXAMINE 
resent an improper division of SPs me documents. J aaligrard Hrs h 
sche beeps z if A and B had been partners. eer Onin i 
| fees wi 1on-lawyers and would Pp 7-877: 
| fees with non-lawy \N. ¥. City 706. iy 


RESEARCH LAWYE WILL PRE 





also constitute a payment for 
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